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judges each day for determining proportional shares of liability
under CPLR Article 14, collateral source set-offs under CPLR
4545(c), statutory interest additions under CPLR 5001-5003, marital
shares of property and QDROs under DRL 236(B), and of course,
the all-important value of one-third contingency fees. All are
simple additions, subtractions, or percentages. We leave the
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complications of algebra and calculus to the MBAs.
But there is one provision of the CPLR, section 1601, where 50%
does not necessarily mean 50%. CPLR 1601(1) provides that when a
claim for personal injury is determined against two or more jointtortfeasors, and the liability of a defendant is found to be “50% or
less” of the total liability assessed against all persons liable, that
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defendant’s liability for non-economic loss (e.g. past and future
pain and suffering, loss of enjoyment of life) shall not exceed its
own equitable share of the total culpability. The statute acts as a
cap upon a qualifying defendant’s liability, to protect parties liable
for a “minor” percentage of culpability from paying a much larger
percentage of the non-economic loss damages. Economic loss
calculations are unaffected. There are some major exceptions, as
CPLR Article 16’s limitations of liability do not apply to
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administrative proceedings, workers’ compensation claims,
intentional and reckless torts, actions involving the use of
automobiles, and other boutique carve-outs (CPLR 1602[1]-[14]).
(Continued on Page 2)
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Along came Robinson v June at the Supreme Court, Tompkins County, in 1996 (167 Misc.2d 483).
The case involved a physical altercation at Poor Richard’s Saloon, where the plaintiff commenced
an action against the saloon for negligent security at the premises and violations of the Dram
Shop Act, and against defendants June and Norman for the intentional tort of battery. A jury,
upon hearing the evidence of the plaintiff’s unfortunate beat-down, found the saloon to be 50%
liable, the individual defendants 45% liable, and the plaintiff, not being entirely innocent in the
sordid affair, 5% contributorily negligent. The court held that the various defendants were jointly
liable, and that since defendants June and Norman were liable for intentional torts, they were not
entitled to the limitations of liability under CPLR 1602(5).
The saloon in Robinson argued that since it was found 50% or less negligent from among all
persons liable, it was entitled to the CPLR 1601 limitations of liability. The saloon was presumably
the only defendant with a deep pocket insurance policy, and without the limitations of liability
under CPLR 1601, it would otherwise be required to pay 95% of the plaintiff’s damages, subject to
contribution from the individual defendants who presumably had no assets. But not so fast.
Recall, the jury found that the plaintiff was 5% contributory negligent. CPLR 1601 applies its
statutory limitations of liability to tortfeasors “jointly liable.” The plaintiff, while 5% contributory
negligent, was not a tortfeasor “jointly liable” to himself and would not enforce payment of 5% of
the damages to himself. Therefore, if the plaintiff’s 5% contributory negligence is eliminated from
the statutory calculation, the liability of the defendants is no longer 50% and 45%, but must be
“extrapolated” to a scale of 100%. Doing the math, the saloon’s proportional liability of the joint
defendants’ liability was actually 52.63% on a 100% scale, and the individual defendants’
proportional liability was 47.37%. The saloon’s liability among the joint tortfeasors increased from
50% to 52.63% on a 100% basis, rendering the saloon ineligible for the limitations of liability under
CPLR 1601, as its percentage of extrapolated liability was no longer “50% or less.” Thus, in this
context, 50% did not mean 50%, and instead meant 52.63%, notwithstanding what was taught in
4th grade math.
Robinson v June was never appealed, but a case from the First Department lends appellate
credence to its mathematical approach upon eliminating the plaintiff’s contributory share (Risko
v Alliance Builders Corp., 40 AD3d 345 [2007]). Extrapolating percentages of liability seems to be
legally correct, when applicable, in deducting the plaintiff’s percentage of contributory
negligence from the overall calculations.
In the end, the unavailability of the limitations of liability under CPLR Article 16 might have made
Poor Richard’s Saloon all the bit poorer.

___________________________
*Mark C. Dillon is a Justice of the Appellate Division, 2nd Dept., an Adjunct Professor of New York Practice at
Fordham Law School, and a contributing author of CPLR Practice Commentaries in McKinney’s.

LAW NOTES

Page 3

WINTER 2022

TORTS AND CIVIL PRACTICE:
Selected Cases from the Appellate Division, 3rd Department
TIM J. HIGGINS, ESQ. of LEMIRE & HIGGINS, LLC
“Co-employee” defense sinks police officer’s injury action.
Ferretti v. Village of Scotia (Colangelo, J., 12/9/21)
Plaintiff, a Town of Glenville police officer responding to a domestic incident, was struck in the abdomen by a bullet
fired from the gun of another cop (employed by the defendant Village). Scotia police assisted on the call pursuant
to a “mutual aid” agreement entered into by the municipalities 10 years earlier. Supreme Court (Buchanan, J.,
Schenectady Co.) denied the Village’s motion for summary judgment but the Third Department reversed and
dismissed plaintiff’s complaint. General Obligations Law § 11-106(1) permits negligence actions by a police officer for
injuries “against entities other than municipal employers and fellow workers” but the Appellate Division concluded
the statute did not apply as the plaintiff and the Scotia police officer were acting as co-employees at the time of
the response to the domestic incident.
Summary judgment to plaintiff on Labor Law § 240(1) claim.
Eherts v. Shoprite Supermarkets, Inc. (Lynch, J., 11/24/21)
Called to the defendant supermarket on New Year’s Day to investigate the cause of the store’s low/no water
pressure, the plaintiff (a plumber) needed to climb a ladder into order to step onto a shelving unit and a meat
cooler in order to reach and shut off the hot water heater. When the shelf detached from the wall, plaintiff fell and
was injured. Defendant’s motion for summary judgment (arguing that plaintiff was performing “routine
maintenance” not protected by Labor Law § 240(1)) was denied by Supreme Court (Meddaugh, J., Sullivan Co.), as
was plaintiff’s motion for partial summary judgment. The Third Department affirmed the former and reversed on
the latter, concluding that plaintiff was “engaged in repair work at the time of the accident and fell due to a
defective safety device”.
Slip-and-fall plaintiffs survive SJ motions.
Buckley v. 18 East Main Street, LLC (Pritzker, J., 11/24/21)
Defendant Monroe Mechanical Services was hired by the defendant gas station owner to remove and replace
underground gas tanks. Plaintiff alleged she fell and injured her ankle when she stepped on a stone while walking
on the sidewalk next to the gas station. The contractor’s vice-president testified that workers installed a temporary
fence designed, in part, to prevent stones and debris from spilling onto the sidewalk and that the sidewalk was
cleared at the end of every work day. Supreme Court (Slezak, J., Montgomery Co.) granted Monroe’s motion for
summary judgment but the Appellate Division reversed, finding plaintiff’s testimony about the rock that caused
her fall – even without “direct evidence that defendant caused that particular rock to be on the sidewalk” – was
enough to create a question of fact allowing the action to go forward.
Telesco v. Smith (Lynch, J., 12/2/21)
Plaintiff operated an auto painting and repair business in defendant’s building- in which the sole bathroom had
(only) an exterior entrance. Plaintiff claimed he was hurt after slipping and falling on a patch of ice near the
downspout of a gutter that emptied into the seams of the exterior walkway (which had become covered with a
“dusting” of snow). Supreme Court (Mott, J., Ulster Co.) denied the property owner’s motion for summary judgment
and the Third Department affirmed. While the defendant satisfied its prima facie burden showing that a storm was
in progress at the time plaintiff fell, there was enough evidence (including expert affidavits from a meteorologist,
architect and gutter installer along with a post-accident photo of the fall location) to show triable issues of fact.
(Continued on Page 4)
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(Continued from Page 3)
Coach Bill Parcells scores on appeal.
Vickers v. Parcells (Lynch, J., 10/21/21)
Plaintiff claimed he was hurt in a fall off a stepladder while trimming a tree on the defendant’s (former
Giants/Jets/Patriots head coach) residence in Saratoga Springs – alleging in a negligence cause of action that
the ladder was unsafe and unstable because it had been positioned in an area covered with mulch. Supreme
Court (Walsh, J., Saratoga Co.) denied Parcells’ motion for summary judgment; in which he argued lack of
notice of any dangerous condition and that he did not supervise the plaintiff’s work. The Third Department
reversed and dismissed the complaint, noting that the plaintiff supplied his own ladder and trimmer, chose
where to position to ladder before he used it, and (prior to the day of accident) “had purchased mulch and
spread it around defendant’s property, including around the tree where the subject accident later occurred”.
Liability judgment affirmed in ambulance collision claim.
Kreis v. Kiyonaga (Reynolds Fitzgerald, J., 12/2/21)
Plaintiff, injured when the ambulance in which she was being taken to the hospital collided with defendant’s
car, successfully moved in Supreme Court (Ryba, J., Albany Co.) for summary judgment on liability. Affirming,
the Third Department noted proof that the ambulance (facing a red light) stopped and slowly traveled
through the intersection with emergency lights and sirens activated, supporting plaintiff’s claim that
defendant’s conduct established a “negligence per se” violation of Vehicle & Traffic Law § 1144. Defendant’s
testimony that she did not see or hear the ambulance prior to impact did not create an issue of fact that the
accident was caused by an unforeseen emergency.
Bonus: Court of Appeals
Aybar v. Aybar (Singas, J., 10/7/21)
Examining the sole issue of whether Defendants Ford and Goodyear consented to general jurisdiction in New
York by registering to do business in the state and designating a local agent for service of process (required
of foreign corporations by the Business Corporation Law), the Court of Appeals concludes “no”.
Lividini v. Goldstein (10/14/21)
In a 4-3 decision, the Court of Appeals found Bronx County was an improper venue for the plaintiff’s podiatric
malpractice action. While the defendant doctor supervised resident physicians and saw his own patients at
two locations in the Bronx, his “principal office” (CPLR 503(d)) was in Westchester County; the same county in
which the plaintiff resides and in which she received the medical treatment at issue.
Matter of Miller v. Annucci (9/9/21)
Plaintiff, a pro se inmate, opposed defendant’s motion to dismiss his appeal as untimely by arguing that he
timely delivered to a prison employee his notice of appeal addressed to the clerk’s office and a service copy
addressed to the defendant. Rejecting the request to establish a ‘mailbox rule’ for filing, the Court of Appeals
noted that CPLR 5515(1) and 2102(a) expressly indicate “that filing occurs when the clerk’s office receives the
notice of appeal”.
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Alphabet Soup: What Else Besides the H-1B?
DAVID W. MEYERS, ESQ. | MEYERS & MEYERS, LLP

Anyone in my generation will remember Campbell’s Alphabet Soup. By today’s standards it was probably
not very good, nor good for you with all the sodium in it. But all the letters were supposedly in there, and we
ate them all anyway.
In my world, many immigration practitioners focus only on one letter, the “H”, and more specifically, the H1B, because it can be an incredibly useful nonimmigrant visa category for employers and their (prospective)
foreign national employees alike. Alas, however, it’s not always available, as I’ve written about before, and so
as we head into the H-1B filing season over the next couple of months, I think it’s useful to think about and
explore other options so U.S. employers and foreign nationals who wish to work (or invest) in the United
States are aware of all their potential opportunities.
With the start of the H-1B nonimmigrant visa filing soon upon us, once again immigration practitioners
around the country will be having difficult conversations with their clients who wish to hire foreign nationals
1
into what are called “speciality occupation” positions. As some of you will recall, U.S. Citizenship and
Immigration Services (“USCIS”) uses a “lottery” system to determine which employers’ petitions (who wish to
hire foreign workers in “specialty occupations”) it will accept, and which it will reject. That’s right, a “lottery”
system.
Each fiscal year, there are 65,000 H-1B nonimmigrant visas made available to foreign workers who are
petitioned by U.S. employers, and an additional 20,000 for foreign workers who are exempt from the cap
under the advanced degree exemption. The process by which USCIS selects petitions is now through an
initial “registration” process, where employers pay USCIS $10.00 to register their company and the foreign
national who they wish to sponsor, and then USCIS uses a “lottery” system to determine which employers
will then have the privilege of filing an H-1B petition with USCIS for that specialty occupation worker.
Right after I register my clients for the lottery, I contact them and tell them, among other things, “keep your
fingers crossed.” It’s not often that a lawyer counsels his or her clients to keep their fingers crossed, but that’s
exactly what I do.
Does anyone else find that to be ridiculous besides me?
So, with that, I then have to counsel my clients (or prospective clients) to consider other options. What
follows, and over the next few months, is my attempt to educate some of you as to alternatives to the H-1B
program.
First, the H-1B visa could still actually be an option. That is, some employers are eligible to file cap-exempt H1B nonimmigrant petitions if they are an institution of higher education, a non-profit entity which is “related
to” or “affiliated with” an institution of higher education, a non-profit research organization, or a government
research organization. 2

1 The H-1B nonimmigrant visa is a temporary visa that allows employers to petition for highly educated foreign professionals to work in

“specialty occupations” (e.g., architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts). These positions typically require at least a bachelor’s degree or the
equivalent for entry into the field. Typically, a foreign worker with an H-1B visa is admitted to the United States for a period of up to three
years, and his or her visa may be extended for a maximum of six years. (There are some exceptions to this.)
2 There are other details that make this “exception” an attractive possibility for some employers.

(Continued on Page 6)

LAW NOTES

Page 6

WINTER 2022

Alphabet Soup: What Else Besides the H-1B?
(Continued from Page 5)
There also several country-specific visa options, such as TN Professionals pursuant to the U.S.-MexicoCanada Free Trade Agreement (“USMCA”), formerly known as the North American Free Trade Agreement
(“NAFTA”), the E-3 Specialty Occupation Visa, which is reserved for Australian nationals, and the H-1B1,
which is a treaty-based visa category for citizens of Chile and Singapore who will also come to the United
States to work in a specialty occupation, all of these somewhat similar to the H-1B.
Other options include the E-1/E-2 treaty trader or investor visa, which has been established for nationals
of countries that have treaties of commerce and navigation with the United States. Treaty nationals enter
the United States solely to carry on substantial trade (in services or technology) between their countries
and the United States, or to develop and direct operations of an enterprise in which the foreign national
beneficiary has invested or is in the process of investing substantial capital.
Some clients have offices outside the U.S. In those situations, an L-1 intracompany transferee visa may be
an option. Let me give an example of creative lawyering. Some employers hire foreign nationals who are
present in the U.S. on F-1 student visas. Upon graduating, these individuals are generally eligible to start
working pursuant to what is called Optional Practical Training (“OPT”) for one year or, in some cases, for
up to three years. If the employer tries registering for that individual in the H-1B lottery and is not
successful, then an employer with an office outside the U.S. may have the option of off-shoring its
employee to its facility abroad. By doing this, the foreign national can work abroad, accrue one-year of
employment abroad for L-1 nonimmigrant visa purposes and, if she is employed in an
executive/managerial, or specialized knowledge capacity, thereafter enter the U.S. as an L-1 intracompany
transferee. The work performed abroad can also be that of a “functional manager” where by the foreign
3
national manages an essential function for the employer.
The are other potential options too, some of which are short-term solutions which may be useful in
limited circumstances (e.g., a B-1 in lieu of an H-1B, a J-1 exchange visitor trainee or intern, or an H-3
trainee). Another option could be an O-1 visa, which visa is reserved for foreign nationals who have
extraordinary ability in the sciences, arts, education, business, or athletics, or who have a demonstrated
record of extraordinary achievement in the motion picture or television industry.
Over the next few months, I will explore some of these options in more detail. Often times if employers or
foreign nationals are willing to think creatively, or take a longer view of a process that may involve
multiple steps, a solution can come into a view and goals can be achieved.

3 Generally, an individual can qualify for an L-1A nonimmigrant visa if he or she was continuously employed abroad in an executive,
managerial, or specialized knowledge capacity for one of the last three years in a parent, branch, affiliate, or subsidiary of the U.S.
entity at the time the petition is filed. For purposes of the “specialized knowledge” prong, the job abroad (or in the United States)
needs to be one that requires specialized knowledge of the company’s product and its application in international markets, or an
advanced level of knowledge of processes and procedures of the company.
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The Importance of Estate Planning
for Single People
MEGAN B. HARRIS-PERO, ESQ. | HARRIS-PERO & BOTELHO, PLLC
Single individuals sometimes think “I’m not married, so why do I need estate planning?” The answer
is that estate planning not only plans for the disposition of a person’s assets upon their death, but
also plans for incapacity. This article will focus on why planning for both incapacity and for the
disposition of assets is just as important for single individuals, if not more, as it is for couples.
Planning for Incapacity
It is important for everyone over the age of 18 to have a plan in place for who will step in to help with
important decision making, such as health care or the management of finances, in the event of
incapacity. There are two documents we use to accomplish this: a Health Care Proxy with Living Will
and a Power of Attorney.
A Health Care Proxy with Living Will allows you to appoint an agent to make health care decisions
on your behalf if you are unable to communicate your wishes to your doctor. This can be especially
important for a single individual. New York allows you to name health care agents in successive
order if you are incapacitated and unable to make health care decisions for yourself. These
decisions can be life or death decisions.
For single individuals, if you do not have a health care agent or guardian, New York law would allow
a child over 18 to be the surrogate decision maker. Where this can get messy is when a person has
more than one child and the children disagree.
If you do not have children but have a living parent, the parent is next in line under New York law.
Next come siblings over 18 (again, there could be more than one sibling who may not agree), and
then a close friend (of course, you could have more than one close friend). As you can see, if you do
not name your own health care agents, you could end up with someone making decisions about
your life that may not have been your ideal choice and they may not know what decisions you would
have made for yourself.
A Power of Attorney allows you to appoint an agent who is authorized to act on your behalf in
financial and legal matters. Having this document in place can remove the need for a guardianship
proceeding over your property if you become incapacitated. A guardianship proceeding is costly,
time consuming and involves a court proceeding to determine whether a guardian is necessary.
Elderly single individuals can be easy targets for scammers and thieves. Having a Power of Attorney
in place to oversee your finances when you start to lose capacity can help to protect you from these
threats. It is important to name agents to help take care of your affairs while you have sound
judgment and capacity to make those decisions.
Lastly, a Power of Attorney can be revoked, and you can appoint someone new to serve as an agent
if you have capacity to do so. Don’t make the mistake of waiting to appoint an agent because you
haven’t found the perfect person to serve. Consider who you feel comfortable with in your present
life and discuss your options with your estate planning attorney.
(Continued on Page 8)
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The Importance of Estate Planning for Single People
(Continued from Page 7)
Planning for Disposition of Assets
If a single individual has no Will or Trust in place that names beneficiaries to receive assets after
their passing, any assets in their name alone (meaning, no joint owners or beneficiaries are named)
will pass to their heirs in accordance with New York State law. This means that if you are single, but
you have children, your assets will pass to your children equally. If you do not have children, but are
survived by your parent(s), your assets will pass to them. If your parent(s), are deceased, your assets
pass to your siblings, if any. If you are only survived by heirs further remote than siblings, or
nieces/nephews, assets could pass to distant relatives such as cousins or first cousins once removed
(and so on). You may not even know who your distant relatives are, let alone want them to receive
your assets upon your passing
It is important to have either a Will or Trust in place in order to specify how you would like your
assets to be distributed upon your death. If you have no relatives to whom you would like to leave
assets, you could choose friends or charities. This can only be accomplished by creating a Will or a
Trust.
One reason why a Trust may be a better choice for single individuals is that if a person dies with
assets in their name alone and an Executor (or Administrator, when there is no Will) needs to be
appointed to collect assets, part of the process for an estate proceeding is the requirement of filing
a family tree in New York Surrogate’s Courts. When individuals have no known relatives or very few
known relatives, the family tree can be difficult to prepare and can cost the Estate a lot of money in
legal fees to complete family research and the preparation of the family tree. Additionally, if some of
the relatives are unknown, the Estate is required to publish in local newspapers in order to try to
locate them. Ironically, some individuals think their estates are simple when they do not have many
family members, but those Estates tend to be more complicated because of the Court requirements
for Probate and Estate Administration. Your Estate can be simplified in this case with a Trust, which
generally requires no Court proceeding (unless there are issues with beneficiaries).
If you are interested in discussing the importance of estate planning for single individuals, please contact Harris-Pero &
Botelho, PLLC at 518-860-5668 to review your options. Harris-Pero & Botelho, PLLC is a women-owned law firm in Saratoga
Springs, NY focused on helping people plan and prepare for life transitions. We practice estate planning, estate
administration, elder law, and business law.

Bond’s Albany Office Recognized in 2022 “Best Law Firms”
(Albany, NY): Bond, Schoeneck & King’s Albany office has been recognized by the 2022 U.S. NewsBest Lawyers® “Best Law Firms” in eight categories. U.S. News-Best Lawyers evaluated more than
22,000 firms across the United States.
In Albany, Bond was recognized for: Commercial Litigation; Employment Law – Management;
Labor Law – Management; Litigation – Labor & Employment; Trusts & Estates Law; Administrative /
Regulatory Law; Health Care Law; and Tax Law.

LAW NOTES

Page 9

WINTER 2022

Bond Recognized with the Most New York State
Metropolitan Tier 1 Rankings in 2022 “Best Law Firms”
(Syracuse, NY): The 2022 U.S. News-Best Lawyers ® “Best Law Firms” recognized Bond,
Schoeneck &amp; King as having the most Metropolitan Tier 1 rankings among the 949 ranked
firms in New York State. Bond had Tier 1 rankings in 51 categories throughout its nine New York
State offices. U.S. News-Best Lawyers evaluated more than 22,00 firms across the United
States.
Albany: Bond was recognized as Tier 1 in five categories: Commercial Litigation; Employment
Law – Management; Labor Law – Management; Litigation – Labor & Employment; and Trusts &
Estates Law.
Buffalo: Bond was selected as Tier 1 in 12 categories: Commercial Litigation; Corporate
Compliance Law; Corporate Law; Employee Benefits (ERISA) Law; Employment Law –
Management; Labor Law – Management; Land Use & Zoning Law; Litigation – Labor &
Employment; Litigation – Land Use & Zoning; Litigation – Patent; Litigation – Real Estate; and
Trusts & Estates Law.
Garden City (Long Island): Bond was recognized as Tier 1 in five categories: Education Law;
Employment Law – Management; Labor Law – Management; Litigation – Trusts & Estates; and
Trusts & Estates Law.
New York City: Bond was selected as Tier 1 in three categories: Employment Law –
Management; Labor Law – Management; and Litigation – Labor & Employment.
Rochester: Bond was recognized as Tier 1 in 11 categories: Commercial Litigation; Construction
Law; Employment Law – Management; Environmental Law; Litigation – Construction; Litigation –
Environmental; Litigation – Labor & Employment; Litigation – Municipal; Personal Injury Litigation
– Defendants; Real Estate Law; and Trusts & Estates Law.
Syracuse: Bond was selected as Tier 1 in 15 categories: Bankruptcy and Creditor Debtor
Rights / Insolvency and Reorganization Law; Commercial Litigation; Corporate Law; Employee
Benefits (ERISA) Law; Employment Law – Management; Environmental Law; Labor Law –
Management; Litigation – Banking & Finance Litigation – Bankruptcy; Litigation – Intellectual
Property; Litigation – Labor & Employment; Litigation – Patent; Public Finance Law; Tax Law;
and Trusts & Estates Law.
In addition, Bond was selected nationally as Tier 1 in three categories: Employment Law –
Management; Labor Law – Management; Litigation – Labor & Employment.

Bond, Schoeneck & King PLLC is a law firm with 250 lawyers serving
individuals, companies, nonprofits and public sector entities in a broad
range of practice areas. Bond has eight offices in New York State as
well as offices in Boston, Kansas City, Naples, Florida, and Red Bank,
New Jersey. For more information, visit bsk.com.
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