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———————————
ANIMAL SHELTER LIABILITY FOR SUPPLYING
DANGEROUS DOG?
———————————
Lawrence v. North Country Animal Control
Center
(Rose, J., 3/5/15)
laintiffs adopted a basset hound (“Brutus”)
from the defendant animal shelter after being told by a shelter employee that it would not be
fair to label the dog as “aggressive”. Several biting incidents followed, the last of which resulted
in the plaintiff suffering severe injuries to both
arms while breaking up a fight between the basset
hound and another dog in the house. Plaintiffs
located Brutus’ prior owner and were told that the
dog had been turned over to the shelter to be euthanized because he had attacked the owner and
her child. Defendant moved to dismiss fraud and
negligent misrepresentation claims; arguing that
because Brutus bit plaintiff three times prior to the
attack that is the subject of the complaint, plaintiff
could not have reasonably relied on the shelter’s
representations as to the dog’s behavior. Supreme
Court (Ellis, J., Franklin Co.) denied that part of
the motion, and the Third Department affirmed,
considering plaintiffs’ claim that they would not
have adopted Brutus had they been told the truth
about why the former dog owner turned him over
to the shelter.
———————————
ERROR IN SELECTION OF ALTERNATE JURORS
RESULTS IN NEW TRIAL
———————————
Piacente v. Bernstein
(Devine, J., 4/9/15)
Plaintiff’s medical malpractice case went to trial
the result of which was a defense verdict. Just
prior to the close of proof, plaintiff asked Supreme

P

Court (Teresi, J., Albany Co.), pursuant to CPLR
4105 and 4106, to empanel the first six jurors that
had been selected and designate jurors 7 and 8 as
alternates. The Court denied the request; but postverdict granted plaintiff’s motion to set aside the
verdict, in part, because “the violation of his statutory right to designate the first six jurors selected
during voir dire denied him a fair trial”. Affirming, the Third Department found that the trial
court’s initial ruling, based on application of a
Third Judicial District jury selection rule, contravened a “substantial right” of the plaintiff and that
the order for a new trial was not improper.
———————————
PREMISES LIABILITY (SNOW AND ICE)
———————————
Prusky v. McCarty
(Clark, J., 3/12/15)
Plaintiff, employed as a service technician for a
satellite TV provider, was dispatched to defendants’ residence on a service call and claimed he
was hurt after slipping and falling on ice while
walking toward the rear of the house. Defendants
argued they owed no duty of reasonable care to
plaintiff because he left a walkway and affirmatively chose to walk across the snow-and-ice covered lawn; but plaintiff contended the path he
chose was packed-down snow that was “an obvious pathway for reaching the back of the home”.
Supreme Court (Ferradino, J., Saratoga Co.) denied defendants’ motion for summary judgment
and the Third Department affirmed.
Contreras v. K.C. Custom Framing, LLC
(Lahtinen, J., 3/19/15)
Defendant operated a retail store in Saratoga
Springs and used (but did not own) the property
across the street from the store where the plaintiff
(Continued on page 2)
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TORTS AND CIVIL PRACTICE, CONTINUED...
(Continued from page 1)

claimed he slipped and fell on ice while making a delivery.
Defendant moved for summary judgment on the ground that it
did not occupy or control the premises at issue and therefore
owed plaintiff no duty of reasonable care. Supreme Court
(Crowell, J., Saratoga Co.) denied the motion and was affirmed
by the Third Department (with two dissenters). The property
on which plaintiff fell was owned by the father of the two sisters who own the retail store, and the parties had no written
lease/contract regarding defendant’s use of that property. The
absence of a written agreement, noted the Court, “creates a situation ripe for factual issues” regarding the extent to which defendant may have exercised control over the premises where
plaintiff was hurt.
———————————
MEDICAL MALPRACTICE
———————————
Frank v. Smith
(Lahtinen, J., 4/2/15)
Supreme Court (Muller, J., Essex Co.) granted the defendant
orthopedic surgeon’s motion for summary judgment but denied
such motions by the defendant hospital and its anesthesiologist.
Plaintiff (an auto mechanic) had surgery on his arm and shoulder but post-operatively was left with nerve damage apparently
unrelated to the condition for which he sought treatment by the
defendants. The Third Department reversed and reinstated all
claims against all defendants; concluding that the plaintiff could
Timothy J. Higgins is a partner
at Lemire, Johnson & Higgins,
LLC in Malta, New York. His
litigation practice includes all
types of personal injury and
wrongful death litigation, including representation of persons
hurt in automobile and workplace (construction site) accidents, and medical malpractice.
Mr. Higgins also represents and
litigates on behalf of employers
and municipalities in matters
involving claims of employment discrimination and civil
rights violations.
Prior to joining the firm, Mr. Higgins was a partner with
Powers & Santola, LLP, in Albany, where he had worked
since graduating from law school. Before beginning his
legal studies and career, Mr. Higgins worked for ten
years as a news reporter and sports broadcaster at WGY
810 AM in Schenectady as well as radio stations in Saratoga Springs and Glens Falls.
Mr. Higgins is regularly called upon by various bar associations and groups to lecture to other lawyers, on topics ranging from "The Basics of Civil Practice" to
"Discovery for Experienced Litigators" to "The Art of Trial
Advocacy: Demonstrative Evidence for Television Generation Jurors."

rely on res ipsa loquitor, which permits a jury to “infer negligence merely from the happening of an event and the defendant’s relation to it”. Res ipsa, noted the Court, is a rule that “is
particularly appropriate” in medical malpractice claims in
which plaintiff has been anesthetized.
Cranker v. Cheon-Lee, Ellis Hospital
(Lahtinen, J., 3/5/15)
Plaintiff’s son, delivered by cesarean section after a vaginal
birth became complicated, was found to have sustained serious
injuries including a fractured skull. Plaintiffs claimed the fracture was caused by a nurse’s application of excessive force
when the defendant obstetrician asked the nurse to push the
baby back up the birth canal to allow delivery through the surgical incision. The defendant hospital moved for summary
judgment, arguing that the obstetrician was not its employee
and the nurse (never identified by name) was acting under the
doctor’s supervision. Supreme Court (Reilly, J., Schenectady
Co.) denied the hospital’s motion and the Third Department
affirmed, given a factual dispute whether the hospital nurse
“engaged in an act of independent negligence by using excessive force” not requested by the obstetrician.
———————————
MOTOR VEHICLE CLAIMS
———————————
Richards v. Fairfield
(Rose, J., 4/2/15)
Defendant conceded liability after his tractor trailer struck
plaintiff’s vehicle from behind, and at trial a jury concluded
plaintiff sustained a “serious injury” (Insurance Law § 5102) to
her non-dominant shoulder (which required surgery for a torn
labrum). Supreme Court (Krogmann, J., Washington Co.) denied plaintiff’s motion to set aside the verdict on damages as
inadequate; $15,000 for past pain and suffering and nothing
($0) for pain and suffering in the future. The Third Department
modified the trial court’s order by adding $25,000 to the future
damages award in light of the “objective evidence of some –
albeit limited – permanency” to plaintiff’s shoulder injury.
Matsch v. Chemung Co. DPW
(Lynch, J., 5/21/15)
Pursuant to New York Vehicle & Traffic Law § 1103(b), ordinary negligence standards do not apply to operators of
“hazard vehicles while actually engaged in hazardous operation
on or adjacent to a highway”. Finding no evidence of the higher “reckless disregard” standard, Supreme Court (O’Shea, J.,
Chemung Co.) granted summary judgment to the defendant’s
employee whose street sweeper struck plaintiff’s car on Interstate 86. The Third Department affirmed, rejecting plaintiff’s
argument that the V&T immunity should not apply because the
sweeper broom on the defendant’s vehicle was not engaged at
the time of impact between the vehicles. While the V&T exception does not apply where the operator is traveling to or
from the site where the hazard exists, the Court found that giv(Continued on page 6)
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ETHICS, JUDICIAL AND OTHERWISE
Michael Friedman, Esq.

“N

ew York’s disciplinary rate for judges as a percentage
is greater than any two states combined.” - Robert
Tembeckjian, Administrator and Counsel, Commission on Judicial Conduct, February, 2015
“In this time of heightened attention to public ethics, I am
proud to say that the New York State Commission on Judicial
Conduct is arguably the most effective ethics enforcement entity in state government – 786 public disciplines of judges in 36
years (an average of 22 a year), including 168 removals and 51
stipulated resignations.” - Robert Tembeckjian, Budget statement, February, 2015.
I’d be proud too, but I must say the high jump bar is not too
high these days in ethics enforcement in New York State. My
least favorite commission in the Empire State is the Commission on Judicial Conduct, a bloated, overpaid team of lawyers
and other jackanapes who haunt the 3,300 people who have
earned the right to be called judges in New York State. The
“most effective ethics enforcement entity” forced a guy off the
bench for, among other things, telling a dirty joke at a Police
Benevolent Association dinner.i The offensive joke? He said a
fellow judge was the small claims judge because, well, his genitalia (their word, not mine) were small. They claim this “failed
to comply with the law” and “failed to perform the duties of
judicial office diligently and impartially.” So, that’s who
you’re dealing with here.
As for being the most effective ethics enforcement entity in
the state, I wonder who number two is. The Joint Commission
on Public Ethics? The Solid Waste Management Commission?
Possibly. In any event, let’s see what it takes to be “arguably”
number one in Mr. T.’s humble opinion. The average of 22 a
year is certainly interesting. In 2013 there were 30% fewer
investigations than Mr. T’s first full year as Administrator in
2004, but who’s counting? Oh, yeah, he is. Does it make sense
to average the entire history of the Commission to extract money from the taxpayers to justify his humble expenditures. You
see, he claims that all the good work of the Commission is in
“jeopardy” because he is not getting any additional funding.
Poor boy. As he puts it, “We have tried to make do with less.”
For this Mr. T. requested $5.75 million for fiscal year 20152016. He received $5.58 million, a mere $100,000 more than
2014-2015. Poor baby. Just to put this in perspective, the Illinois Judicial Inquiry Board runs on a tad over $700,000. Pennsylvania: $1.6 million. Texas: $982,000. California, with 3.5
times the number of citizens and a sterling reputation for fiscal
conservancy, $4.2 million.
And what did we get for that money? We are the only state
with four Judicial Conduct offices, but if you’re going to patrol
those Elmira Police Benevolent speeches you do have to get
among the people. They did go from 51 employees in 2013 to
46 in 2014, but the payroll stayed the same. Why? Among
other things, an $18,000 pay increase for Mr. T. from $150,000
to $168,000. Nice. The Commission has four Deputy Administrators, 14 employees who earn over $100,000 per year and
only one employee whose salary is under $40,000, a secretary
who clocks in at $39,572.

So, for this kind of money, given that the disciplinary rate is
allegedly “greater than any two other states combined,” what
did we get in 2014? The Commission has four levels of sanctions: Admonition, Censure, Removal from Office or Retired
for Disability.ii In 2014, the Commission removed from office
no one. Retired for Disability? Zilch. Censured? Two. Admonitions? Three. There you have it. By my puny arithmetic,
that is exactly 00.15% or one sanction for every 660 judges.
For that, they merited only 2 admonishments and 3 censures.
Have a nice day. I truly would like to see the stats of the other
two states with lots of bad judges who admonish at the rate of,
say, less than one every 660 judges, but if you think Mr. T.’s
math is not quite right you would be correct. But what do you
expect for $168,000? Perfection? Kentucky imposed five disciplines in 2014, but they have only 367 judicial positions, one
for every 74 judges. California’s Commission on Judicial Performance oversees 1,825 judges and in 2014 they issued 9 private admonishments and 5 public disciplines or one in every
130 judges. In fact there is a national state integrity project
sponsored by, among others, the Center for Public Integrity that
rates the states by their Judicial Integrity process. Guess how
(Continued on page 6)
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his month we’ll move away from the monthly gripe about
politics and actually talk about some positive developments in the world of “crimmigration.”
On April 10, 2015, former Attorney General Eric Holder
vacated in its entirety the November 7, 2008 opinion of Matter
of Silva-Trevino,1 finding that because the Circuit Courts were
split and at least two Supreme Court decisions cast doubt on its
continued validity, the opinion was no longer useful in determining whether a particular criminal offense is a Crime Involving Moral Turpitude (“CIMT”) under the Immigration and
Nationality Act (“INA”). What the heck am I talking about?
Back in 2008, then Attorney General Robert Mukasey issued
the decision Matter of Silva-Trevino (commonly referred to as
Silva-Trevino I), which allowed Immigration Judges to find a
foreign national deportable from the United States on the basis
of alleged facts never established (i.e., proven) in the foreign
national’s criminal case which formed the basis of his or her
removal (i.e., deportation) proceedings.2
Since this decision, five Circuit Courts of Appeals have rejected Silva-Trevino I. Essentially what was happening was
Immigration Judges were re-trying criminal cases in their own
courts, and in doing so, they were considering (often unproven) facts that were outside of the foreign national’s Record of
Conviction in his or her criminal proceedings.
This was problematic on at least two levels. First, it created
great difficulty for criminal defense lawyers to properly advise
their clients regarding the potential immigration consequences
of taking a plea to certain criminal charges. Second, many of
the respondents in removal proceedings were individuals who
were detained and without counsel, and who had previously
given up their right to trial in their criminal proceeding and
agreed to plead guilty with the intent of avoiding the immigration consequences presumably associated with their pleas.
Former Attorney General Holder’s order vacating SilvaTrevino I and its accompanying opinion (commonly referred to
now as Silva-Trevino II) cited Supreme Court case law which
makes it very clear that any inquiry as to whether a criminal
offense is a CIMT for immigration purposes in the future
should not go beyond the Record of Conviction. 3
David W. Meyers, who joined
his father at Meyers and Meyers, LLP in 1997 after a decade
as an executive assistant to
United States Senator Alfonse
M. D'Amato, focuses primarily
on family- and business-related
immigration matters, commercial litigation, residential and
commercial real estate transactions, trusts and estates, and
general and appellate practice.
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What does all this mean in practice? Noncitizens can be
deported from the United States if they have been convicted of
a CIMT (and in some cases, if they’ve been convicted of two
CIMT’s).4 Examples of CIMT’s under various state case law
include, without limitation, fraud and theft offenses, offenses
in which intentional bodily harm is caused, and various sexrelated offenses.
To determine whether a noncitizen has been convicted of a
CIMT, immigration officials have generally looked to the
“inherent nature” of the offense as opposed to what the defendant actually did in a particular case. Simply stated, the facts of
the case are irrelevant.
This approach is called the
“categorical” approach.”
A few weeks before George W. Bush’s presidency ended,
former Attorney General Mukasey issued Silva-Trevino I,
which dramatically changed the playing field, and essentially
allowed Immigration Judges in certain cases to examine evidence beyond the Record of Conviction to assess whether the
defendant’s conduct which formed the basis of his or her conviction involved moral turpitude.
Silva-Trevino I first instructed Immigration Judges to use the
traditional “categorical” approach to determine whether a conviction constituted a CIMT. Again, under this analysis, the
defendant’s actual conduct was irrelevant. The only question
that needed to be answered was whether the elements of the
statute of conviction either necessarily fall within the case law
definition of a CIMT or never do so. If the Immigration Judge
was unable to determine that the prohibited conduct under the
statute either always or never involved moral turpitude, then
the Immigration Judge was instructed to review the Record of
Conviction.5 Again, the inquiry would end if the court was
able to determine whether or not the defendant was necessarily
convicted of a CIMT. If the modified categorical approach did
not resolve the question one way or the other, then SilvaTrevino I allowed for the Immigration Judge to consider “any
additional evidence the adjudicator determines is necessary or
appropriate to resolve adequately the moral turpitude question,” whether or not it was contained in the formal Record of
Conviction.6
As indicated earlier, five federal circuit courts rejected SilvaTrevino I, essentially holding that where immigration consequences are premised on a “conviction,” the immigration statutes are unambiguous in prohibiting an Immigration Judge (or
any adjudicator for that matter) from considering simply alleged facts, including evidence outside the Record of Conviction.7 Indeed, this is what Silva-Trevino II stands for; that is
Attorney General Holder’s order prohibits an Immigration
Judge from using evidence outside the record of conviction in
determining whether an offense involves moral turpitude. Consequently, criminal defense attorneys are now able to assess
whether an offense involves moral turpitude and to help their
noncitizen client avoid such a designation. This is good news
for all.
(Continued on page 6)
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EMPLOYMENT LITIGATION UPDATE
Scott Peterson, Esq.
———————————
SUPREME COURT HANDS DOWN A WIN FOR EMPLOYEES—
ABERCROMBIE UPDATE
———————————
n June 1, 2015, the Supreme Court ruled in favor of a
Muslim prospective employee in her religious discrimination case against Abercrombie & Fitch (EEOC v. Abercrombie
& Fitch Stores, Inc., No. 14-86). A copy of the decision can be
found at http://www.supremecourt.gov/opinions/14pdf/1486_p86b.pdf.
We previously wrote about this case in which Abercrombie
refused to hire a Muslim woman who wore a headscarf because
it assumed that she would need to continue to wear the headscarf in violation of its anti-“cap” dress code policy. The Tenth
Circuit reversed the determination by the District Court in favor
of the employee finding that the employee could not prevail
because Abercrombie did not have “actual knowledge” of the
employee’s need for a religious accommodation. The Tenth
Circuit appeared to require the employee to make an overt representation to the employer about her need for an accommodation even where the employer assumed one was required. This
holding seemed to make no sense where the employer knew of
the headscarf, assumed it was worn for religious purposes and
did not hire the prospective employee on that basis.
The Supreme Court found in favor of the employee and held
that “knowledge” is not required in a disparate treatment/failure
to accommodate religious discrimination case under Title VII.
The Court found that, unlike the Americans with Disabilities
Act, Title VII does not contain any language about the employer’s knowledge of the employee’s need for an accommodation.
Instead, Title VII only requires that the need for an accommodation be a “motivating factor” in the employer’s decision not
to hire. The Court held that motive does not require
knowledge. So, using the Court’s example, if an employer assumes a prospective employee is an Orthodox Jew who cannot

O

Scott Peterson is the founding
partner at D’Orazio Peterson,
which was opened to provide
representation to individuals in
employment and serious injury
matters.
Mr. Peterson received his law
degree from Albany Law School,
where he served as a Managing
Editor on the Albany Law Journal of Science and Technology. Prior to opening his firm,
he worked for two Albany- based law firms, where he focused his practice on litigation in the areas of construction, malpractice, employment and serious injury.
Mr. Peterson has represented clients in State and Federal courts throughout New York State, has been published in several publications including the New York Law
Journal, and has frequently provided commentary for local and national media outlets. He currently serves on the
Executive Committee of the New York State Bar Associa-

work on the Sabbath and the employee does need that accommodation (even though he or she does not communicate that to
the employer) and the employer’s desire to avoid the prospective accommodation is a motivating factor in its decision not to
hire, Title VII is violated.
It is also noteworthy that the Court rejected Abercrombie’s
argument that a neutral policy cannot give rise to a disparate
treatment claim. The Court recognized that while a company
may certainly have a neutral no-head ware policy, Title VII
gives religious practices preferred status and a neutral policy
must “give way to the need for an accommodation.” Accordingly, so long as the need for a religious accommodation was a
motivating factor in the adverse employment action, Title VII is
violated. We note that this is the second recent Supreme Court
decision (the other being the UPS pregnancy discrimination
case we recently wrote about) where the Court cautioned that
facially neutral policies can form the basis for intentional discrimination claims.
Finally, we take note of that fact that some courts in New
York have held that an employee must communicate a conflict
between his or her religious practice and an employer’s policy
to receive protection (while others suggest that an employer
need only have enough information to understand that there is a
conflict). We believe that there is an argument that those cases
should not be followed in light of this decision.
———————————
UPDATE: SUPREME COURT ISSUES RULING IN UPS PREGNANCY CASE IN FAVOR OF PREGNANT WORKER
———————————
By Giovanna A. D’Orazio, Esq.
In another case that we were watching closely, the Supreme
Court issued its decision in Young v. United Parcel Service
(http://www.supremecourt.gov/opinions/14pdf/121226_k5fl.pdf) which involved a UPS employee’s claim that
she was discriminated against on the basis of pregnancy when
UPS denied her request for light duty after her doctor imposed a
20-lb lifting restriction during her pregnancy. Readers may
recall that the case had been dismissed by the lower court and
the dismissal was affirmed by the Fourth Circuit.
We previously wrote about this case after it was argued. As a
reminder, UPS denied the employee’s request for light duty
based upon a policy that only provided light duty to (1) individuals who had been hurt on the job; (2) individuals with a disability within the meaning of the Americans with Disabilities
Act (ADA); and (3) drivers who had lost their license. UPS
argued that this policy did not discriminate against pregnant
workers because it did not provide light duty to any individuals
who were not injured on the job and who did not have ADA
disabilities.
The Supreme Court agreed with UPS to the extent that the
policy on its face is not direct evidence of discrimination. But
the Court found that there were factual issues that would allow
the case to proceed with respect to whether UPS treated the
pregnant employee differently than other employees who were
(Continued on page 7)

L A W

N O T E S

V O L .

I X ,

I S S U E

I I I

INSIGHT TO IMMIGRATION, CONTINUED...
(Continued from page 4)
1

Matter of Silva-Trevino, 24 I. & N. Dec. 687 (A.G. 2008).
Immigration Judges were considering evidence outside of the
Record of Conviction (e.g., the charging document, bill of particulars, verdict or judgment, sentence, minute entries, written
plea [if there was one], jury instructions [if there was a trial],
presentence report, or probation report) in order to determine
whether a foreign national was removable from the United
States on the basis of a conviction of a CIMT.
3
Matter of Silva-Trevino, 26 I. & N. Dec. 550 (A.G. 2015).
2

ETHICS, CONTINUED...
(Continued from page 3)

Mr. T’s boys rate? A “D,” beating out the allegedly most corrupt state in the Union, Georgia. Want to know where we are
on the list of Judicial Commissions? Number 30, but in terms
of expenditures we are far and away Numero Uno. Congratulations Mr. T.
So, the “most effective ethics enforcement agency in the
state” spends over $1.1 million dollars per judicial discipline
per year. For this, Mr. T. went to the Legislature and had the
temerity to say, “We are a small agency with no ‘fat’ to trim.”
For my money, it takes some big genitalia to write that with a
straight face given his 12% pay increase. Section 42 of the Judiciary Law requires the Commission to “report annually, on or
before the first day of March in each year” to the governor,
legislature and the chief judge on just how things went for the
previous year. Mr. T. was apparently sidetracked by March
madness or perhaps Kim Kardashian’s trip to Armenia do one
this year. As of April 12 they tell me it is “at the printers” and
should be out any day now. I’m holding my breath.
Which brings me to the biggest shame of the year, the treatment of the Hon. Barry Kamins. He was the highest ranking
judge who came within the Commission’s sights in years, being
one of the five Executive Administrative Judges in the state.
He did things that would have doomed the career of any judge
and the proof was delivered to Mr. T. on a platter by a City of
New York Department of Investigation Report called
“Regarding Misconduct by Former Kings County District Attorney Charles J. Hynes, Justice Barry Kamins and Others.” It
detailed hundreds of e-mails that showed Judge Kamins engaged in ex parte communications with the Brooklyn District
Attorney about pending cases and Judge Kamins’ political activity on behalf of the DA. That was May of 2014. After sitting on it for a while and never bringing formal charges, Mr. T.
last September agreed with Judge Kamins that retirement was
best and the judge was allowed to stay on the bench until December. Not even so much as an admonition. Instead, Mr. T.
said, “By agreeing to leave and never return to judicial office, I
believe Judge Kamins has acted realistically.”
A few months before, the Commission admonished a town
justice in St. Lawrence County for witnessing a statement by
putting “Hon.” before his name.iii To the Commission, this
“implicates the prestige of judicial office.” No, guys, it doesn’t.
But Mr. T. and the Commission lost all sense of reality long
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TORTS AND CIVIL PRACTICE, CONTINUED...
(Continued from page 2)

en the location and circumstances of the spill (gravel spread
over a 2/10th of a mile stretch on the eastbound side of the highway) the operator “was required to follow the circuitous route
to complete the assigned work”.
———————————
LABOR LAW § 240
———————————
Cicchetti v. Tower Windsor Terrace, LLC
(Egan, J., 5/21/15)
The protections of Labor Law § 240(1) are afforded to persons working on “a building or structure”. A tree is neither;
while a fence qualifies as a “structure”. This plaintiff was hurt
by a falling tree trunk while performing landscaping services on
the defendant’s two pieces of property which were separated by
a chain link fence. Supreme Court (Melkonian, Ulster Co.)
granted defendant’s motion dismissing the § 240 claim and the
Third Department affirmed. Even if defendants planned to demolish or remove the fence when the tree-cutting and landscaping concluded, at the time plaintiff was hurt he was “not…
performing duties that were ancillary to a Labor Law § 240(1)
activity”.
———————————
BONUS: COURT OF APPEALS REVISITS LABOR LAW § 240
———————————
Nicometi v. The Vineyards of Fredonia, LLC
(Stein, J., 4/2/15)
While Labor Law § 240(1) is an absolute liability statute; its
applicability is limited to hazards and dangers presented by
“elevation-related risks”. As such, the Court here dismissed the
§240(1) claim of a plaintiff who was hurt after he slipped on ice
and fell to the floor while using stilts to install insulation in a
ceiling. The parties disputed how high the stilts elevated plaintiff off the floor but agreed that he slipped on ice; and that the
stilts did not break or otherwise fail. The Court of Appeals
found its 1998 Melber decision (91 NY2d 759) controlling;
where a plaintiff standing on 42-inch stilts to install drywall
tripped and fell over electrical conduit sticking up out of an
unfinished floor. As in Melber, the “plaintiff’s accident was
plainly caused by a separate hazard – ice – unrelated to any
elevation risk”.
Saint v. Syracuse Supply Co.

Like Us on Facebook!
The Saratoga County Bar Association now has a Facebook page and a
LinkedIn group! Please like our Facebook page and request to join the
LinkedIn group. The LinkedIn group
is for members only to start discussions, post job opportunities, etc.
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EMPLOYMENT, CONTINUED...
(Continued from page 5)

similar in their ability or inability to work. (The Pregnancy Discrimination Act [“PDA”] – which is an amendment to Title VII
– provides that pregnancy discrimination is a form of sex discrimination and that pregnant workers must be treated the same
as those who are similar in their ability or inability to work).
The Court found that the employee could demonstrate that UPS
intentionally discriminated against pregnant workers with proof
that its light duty policies accommodated the majority of its
employees to the exclusion of pregnant workers for no legitimate reason. (There was proof in this case that UPS did actually give accommodations to workers who were not injured on
the job and that the cumulative effect of its various light duty
policies excluded pregnant women while accommodating most
others).
There were a couple of interesting take-aways from this decision. First, the Supreme Court did not agree with either party’s
reading of the PDA’s requirement that pregnant workers be
treated the same as other workers who are similar in their ability or inability to work. The plaintiff had argued that this meant
that, as long as the employer accommodates some category of
employees, it must also accommodate pregnant women even if
it does not also accommodate other non-pregnant categories of
employees. (So using UPS’s policy as an example, since UPS
accommodated some workers it was also required to accommodate pregnant women even if it did not also accommodate employees who were hurt off the job). The Supreme Court disagreed finding that Congress did not intend to give pregnant
women “most favored nation status.” But the Court also rejected UPS’s (and the dissent’s) claim that the language about
“similar in their ability or inability to work” was basically
meaningless and just meant to clarify that employers can’t discriminate against pregnant women.
In addition, the Court cast doubt on the effectiveness of 2014
guidance issued by the EEOC which appeared to require employers to accommodate pregnant women and stated that employers cannot use a policy (like UPS’s) which only accommodates individuals hurt on the job as an excuse to deny pregnant
women accommodations. This is not that surprising because, as
we discussed in a prior article, there is no current law which
requires pregnant women to receive accommodations (unless
they rise to the level of an ADA disability in which case it’s an
ADA case and not a PDA case) and the EEOC guidance appears to issue a mandate that goes beyond current law.
So what is the effect of this decision? We don’t read this decision as making any major waves in pregnancy discrimination
law except for the fact that it does contain some favorable language in connection with the evidence that a plaintiff can rely
on to prove disparate treatment. It is applying long-standing
law on the disparate treatment analysis and it pretty much followed a plain reading of the statute. It would have been surprising if the Court had accepted the plaintiff’s argument that
she was entitled to an accommodation merely because other
employees received them since, as noted above, there is no statutory requirement that pregnant women receive accommodations merely because they are pregnant. This is going to need
to come from legislation in the form of the federal Pregnant
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SUBMISSIONS
NEEDED!
We are always looking to improve our newsletter for the benefit of our members. If you are
an attorney who practices in the following areas of law, we would love to add you to our list
of columnists:
Estate Planning
Criminal
Bankruptcy
Gaming
Entertainment
Healthcare
(all other areas of law that are not currently a
part of this publication)
If you’re interested in having an article or advertising in
Law Notes, please contact:
Libby Coreno at
lcoreno@carterconboy.com
(518) 587-8112
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———————————
CARTER CONBOY RANKED AS 2015 TOP WORKPLACE BY
THE TIMES UNION
———————————
Albany, N.Y. (May 6, 2015): Carter Conboy (http://
www.carterconboy.com) is pleased to announce that the firm
has been named a “Top Workplace” by the Times Union for
2015.
This is the fourth consecutive year that Carter Conboy has
received a “Top Workplace” award. The firm joins only eight
other area companies who have been named a “Top Workplace” all four years the awards have been given. Congratulations go out to the other companies in this category -Auto/
Mate, Autotask, CAP COM, Community Care Physicians, Greenman-Pedersen, Healthcare Association of New
York State; Teal, Becker and Chiaramonte; and US Foods, as
well as all of the companies who were named to the list.
The ”Top Workplaces” list is compiled annually by the Times
Union and by Workplace Dynamics, a leading research firm on
organizational health and employee engagement. Carter
Conboy’s inclusion and ranking was based on criteria surveyed
directly from employees based on company culture, employee
engagement, and workplace benefits.
———————————
JOHN T. MALONEY TO BE HONORED BY THE
CAPITAL DISTRICT TRIAL LAWYERS ASSOCIATION

———————————
Albany, N.Y. (May 8, 2015): Carter Conboy is
pleased to announce that John T. Maloney will
be honored by the Capital District Trial LawJ. Maloney
yers Association (CDTLA) as recipient of the
prestigious Daniel Mahoney Memorial Award at its annual gala
event on June 11, 2015 in Albany. The award is presented annually in memory of the founder of the CDTLA, Daniel Mahoney, to an attorney who demonstrates outstanding commitment and services to his clients, the bar, and the legal profession. The Daniel Mahoney Memorial Award was presented to
John Maloney’s partner, James M. Conboy, in 2003.
We would also like to congratulate the Hon. Thomas J.
McNamara who will be presented with the Honorable Edward
S. Conway Judicial Excellence Award, which is presented annually to a member of the judiciary to commemorate Judge
Conway’s integrity, dedication to the fair administration of justice, and respectful treatment of those who appeared before
him.
John Maloney is a Director and Shareholder at Carter
Conboy, where he has represented his clients for over 40 years.
He concentrates his legal practice on the defense and trial of
medical and professional malpractice claims, product liability,
and commercial litigation in State and Federal Courts throughout upstate New York. He also regularly represents physicians
and other professionals before State administrative agencies and

licensing boards including the State of New York Department
of Health Office of Professional Misconduct (OPMC).
Mr. Maloney has been consistently recognized as a preeminent attorney by his peers. He is a Fellow of the American College of Trial Lawyers, one of the premier legal associations in
America. Fellowship in the College is extended by invitation
only to those trial lawyers who have mastered the art of trial
advocacy and whose professional careers have been marked by
the highest standards of ethical conduct, professionalism, civility and collegiality. Members in the College cannot exceed one
percent of the total lawyer population of any state or province.
He also serves on the College’s Upstate and National Trial
Competition Committee. He is also a Fellow of the American
Bar Association.
In addition, Mr. Maloney is a Martindale-Hubbell AV
Preeminent™ rated attorney; was named the 2014 “Lawyer of
the Year” by Best Lawyers in America® in the category of
product liability defense; has been named a “Best
“Lawyer” annually since 2009 in the areas of medical malpractice defense, product liability defense, and professional malpractice defense; and has been recognized as a “Super Lawyer” by Super Lawyers® magazine since 2008.
The Capital District Trial Lawyers Association was formed
in 1972 by Daniel Mahoney as a medium for
trial attorneys, both plaintiff and defense, to
educate, innovate and invigorate their trial
skills.
———————————
LIBBY CORENO INDUCTED AS PRESIDENT
OF THE SARATOGA COUNTY BAR ASSOCIATION AND LEADERSHIP SARATOGA ALUMNI
ASSOCIATION
L. Coreno
———————————
Libby Coreno, attorney and director at Carter
Conboy in Saratoga, was inducted as President of the Saratoga
County Bar Association at its annual Board Meeting and Installation Dinner on June 4, 2015. The induction ceremony was
performed by the Hon. Thomas D. Nolan, Jr. who administered
the oath to Ms. Coreno, as well as Mathew Coseo, Esq. as VicePresident; Joseph C. Berger, Esq. as Treasurer; and Nancy Sciocchetti, Esq. as Secretary.
Ms. Coreno previously served as Secretary, Treasurer, and
Vice-President of the Saratoga County Bar Association, and has
been the Bar’s Newsletter Editor since 2006. She will serve a
one-year term as President.
Ms. Coreno was also named President of the Saratoga Leadership Alumni Association. She is a 2009 graduate of Leadership
Saratoga and has served on the Alumni Association’s Board of
Directors since that time and was the 2014 Chair of the Governance Committee. Ms. Coreno will be serving a two-year term as
President.
Leadership Saratoga, sponsored by the Saratoga County
(Continued on page 9)
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(Continued from page 8)

Chamber of Commerce, is an award-winning program dedicated to the development of community leaders of today and tomorrow. Over the program’s 30 year history, it has produced
over 600 graduates who currently volunteer for 135 local nonprofit organizations. Members of its Alumni Association are
motivated and encouraged to further their community and local
involvement, with over 60 alumni elected to local Boards of
Education, town boards, city councils, the County Board of
Supervisors, the County Planning Board, and political committees.
Ms. Coreno stated, “The education and tools I acquired during
my time in the Leadership Saratoga program are extraordinary
and I’ve always felt fortunate to be able to continue my affiliation with the program through the Alumni Association. As
community leaders, our support of the people, businesses and
industries in and around Saratoga County is vital for the current
and future success of our area. I’m excited and honored to continue my involvement in the Alumni Association as President
and hope my tenure serves as a catalyst for the alumni in our
program to continue to support and embrace our community, its
history, and its future.”
Ms. Coreno is committed to the local community through her
involvement in several business and charitable organizations.
She is the President of the Saratoga County Bar Association; a
member of the NYSBA Lawyers Assistance Committee; the
Secretary of the Board of Directors for Coesa, Inc., a Saratoga
Springs health and wellness center; and a committee member
for the Capital Region Recovery Center, Inc. Additionally, she
has volunteered in various positions with the Daughters of the
American Revolution (DAR); the Stillwater Mock Trial Team;
Saratoga READS!, Saratoga PLAN; the Literacy Council of
Northeastern New York; and Wellspring, Inc. (formerly Domestic Violence Rape Crisis Services of Saratoga).
Libby Coreno is a Director at Carter Conboy. She has been an
attorney in Saratoga Springs for over 10 years, providing counsel to a wide-range of clients, from individuals to regional businesses to Fortune 500 companies, on legal issues related to her
diverse practice and experience, including zoning; planning and
real property development; complex commercial and real estate
transactions; land use and SEQRA actions; environmental law;
equine law; municipal law; litigation; and appeals. She can be
reached at (518) 587-8112 or lcoreno@carterconboy.com.
———————————
ABOUT CARTER CONBOY
———————————
Carter Conboy is a Martindale-Hubbell AV® Preeminent™
peer rated full-service law firm committed to providing the
highest quality legal representation to its clients. Founded in
1920, Carter Conboy has offices in Albany and Saratoga
Springs, New York, serving clients throughout New York, Massachusetts, New Jersey and New Hampshire. For additional

———————————
EXPERIENCED CIVIL LITIGATOR JOINS TOWNE, RYAN
———————————
Albany, NY (May 15, 2015) – Towne,
Ryan & Partners, P.C., Upstate New
York’s largest New York State certified
Women Business Enterprise (“WBE”) law
firm, is pleased to announce that Robert H.
Coughlin, Jr. is now Of Counsel to the
firm. Mr. Coughlin brings nearly 30 years
of civil litigation experience to the litigation team.
Mr. Coughlin joins Towne, Ryan & Partners, P.C. from Flink Smith Law LLC
R. Coughlin, Jr.
where his civil litigation practice was focused on trial practice and insurance law, negligence, labor law
and commercial matters. He provides clients with a unique
approach when trying cases and using alternative dispute resolution techniques.
A 1978 graduate of Hamilton College, Mr. Coughlin received
his Bachelor’s in French before going on to Albany Law School
of Union University to receive his J.D. in 1981. While at Albany Law, he was inducted into the Order of Barristers.
Following graduation, Mr. Coughlin began his career as a
confidential law clerk to a New York State Supreme Court Justice. He went on to become a trial lawyer with an initial focus
on commercial construction matters, later shifting his concentration to representing insurance carriers and their insureds.
Mr. Coughlin is admitted to practice in all New York State
Courts as well as the United States Federal District Courts for
the Northern, Western and Southern Districts of New York and
the United States Court of Appeals for the Second Circuit.
Mr. Coughlin’s passion for the legal profession extends to his
involvement in the New York State Bar Association (NYSBA)
having formerly chaired the Torts, Insurance and Compensation
Law (TICL) Section. He is also a member of the NYSBA
Committee on the Tort System and a frequent lecturer for
NYSBA. He has been awarded the Chair of the Year Award by
the TICL Section two times in his tenure.
Mr. Coughlin is the immediate past president of Saratoga Arts
and a current member of that organization, serving on the Executive Committee. He is a member of the Saratoga Performing
Arts Center (SPAC). He has also served on the board and as an
officer of the American Red Cross, Adirondack Saratoga Chapter and is a current member of the Red Cross Disaster Assistance Team, qualified to run shelters in the event of a disaster.
He is a member of the Lower Adirondack Search and Rescue
Team and is certified by the New York State Department of
Environmental Conservation to conduct wilderness searches.

(Continued on page 10)
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———————————
ATTORNEY JAMES T.
TOWNE, JR. SPEAKS AT
FORUM CELEBRATING
30TH ANNIVERSARY OF
UNITED SUPPORT OF ARTISTS FOR AFRICA (USA
FOR AFRICA)
———————————
Albany, NY (May 11, 2015)
– On Wednesday, April 8,
J. Towne, Jr.
2015, Partner James T.
Towne, Jr. of Towne, Ryan
& Partners, P.C. spoke as a panelist on protecting African Intellectual Property at A Forum
Discussion: Arts as Tools for Change to celebrate the 30th Anniversary of USA for Africa in
Nairobi, Kenya.
Mr. Towne has devoted a significant amount of
personal time to charitable efforts in Africa. In
his role as a Trustee to the Loisaba Community
Conservation Foundation, Inc. (“LCCF”) – a
qualified U.S. 501 (c)(3) not-for-profit organization - he has contributed to the development of
educational and health services for the extremely
impoverished Ewaso and Koija communities
located 100 miles north of Nairobi. Mr. Towne
was invited to speak on the panel by Salim
Amin, son of the late world-renowned photographer, cameraman and publisher Mohamed “Mo”
Amin.
The late Mr. Amin experienced a defining career moment when he brought international attention to the 1981-84 Ethiopian famine through
his compelling photojournalism. Mr. Amin’s
powerful images inspired a groundswell movement leading to the founding of the USA for
Africa in 1985.
In its first year, the USA for Africa made history as 45 of America’s top recording artists including Harry Belafonte, Ray Charles, Michael
Jackson, Smokey Robinson, Tina Turner and
Stevie Wonder among other music royalty came
together to record “We are the World.” The song
has not only inspired people to action across all
continents and shed light on the critical needs of
Africa, but has also sold more than 7 million
records worldwide generating more than $60
million to combat these severe issues in Africa
(www.usaforafrica.org). It was also the springboard for USA for Africa’s progeny: LiveAid,
FarmAid and many other grassroots efforts.

“To be asked to participate in USA for Africa’s
30th Anniversary event and to be surrounded by
enormously talented people who have spent their
careers serving the disadvantaged in Africa was
such a privilege. I learned much about helping
to fulfill the social, educational, health and creative needs of the people we support in Ewaso by
brainstorming new ideas, perspectives and strategies with these individuals who have spent 30
years on the ground, talking the talk and walking
the walk. It was tremendously motivating,”
Towne said.
The 30th Anniversary event, which was organized by USA for Africa and Co-hosted by
A24Media and AllAfrica.com ran from 9:00 a.m.
to 5:30 p.m. In addition to the panel on protecting African Intellectual Property, additional discussions included Legacies of Arts & Artists for
Change, Africa’s Voice in Sustainable Development Agenda, African Arts in Action – Issues &
Ideas and Culture Event.
Two Principals of Towne, Ryan & Partners,
P.C. Present at 11th Annual National Association
of Dealer Counsel Member Conference
———————————
TWO PRINCIPALS PRESENT AT 11TH ANNUAL
NATIONAL ASSOCIATION OF DEALER COUNSEL MEMBER CONFERENCE
———————————
Albany, NY (May 13, 2015) – On Tuesday,
April 28, 2015 Claudia Ryan and Susan
Bartkowski, two principals of Towne, Ryan &
Partners, P.C. – the largest New York State certified Women Business Enterprise (“WBE”) law
firm in Upstate New York, presented at the 11th
annual National Association of Dealer Counsel
(NADC) Member Conference in Laguna Beach,
Calif.
Ms. Ryan and Ms. Bartkowski were among the
10 total presenting groups selected by the Program Planning Committee at the three-day conference, which was held at the Montage Resort
in Laguna Beach. Agenda topics were designed
to provide members who represent Automobile
Dealerships with updates and best practices, and
covered a host of topical issues confronting the
automobile dealer industry.
“It was an honor to be asked to make this
presentation to our colleagues and to those who
practice in the automobile dealership area. We
hope we were able to provide some guidance in
the ever-changing landscape of employee rights
and relations,” said Ms. Bartkowski.
Ms. Ryan and Ms. Bartkowski’s hour and a
half-long presentation focused on Legal Updates
Impacting Dealerships. The topic reviewed re(Continued on page 11)
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cent National Labor Relations Board (NLRB) case law regarding employee handbooks, the use and regulation of social media
by employees, guns in the workplace and medical marijuana, all
of which have an impact on automotive dealership owners and
their employees.
———————————

———————————
LEMERY GREISLER WELCOMES NEW ATTORNEY
———————————
Albany, NY – Lemery Greisler LLC, a
leading Capital Region business law firm,
has announced the addition of Alexandra
Cree Davis as an associate attorney concentrating in the firm’s commercial loan
closing department and related areas.
Ms. Davis graduated magna cum laude
from Drexel University School of Law and
cum laude from Wellesley College. During law school, Ms. Davis completed pro
A. Davis
bono service with the Philadelphia Family
Court’s Domestic Violence Unit and also
served as a judicial intern for the Honorable Judge James Murray Lynn in the Philadelphia Court of Common Pleas. Since
her graduation from law school, Ms. Davis has been in private
practice in Philadelphia.
“With the improving economy, the firm’s transactional practice has grown and we are pleased that Alexandra will augment
our ability to serve our existing and new clients in this area,”
says Daniel J. Tyson, a Managing Partner of the firm.
Ms. Davis is admitted to practice in the Commonwealth of
Pennsylvania and State of New Jersey. She has passed the
New York Bar exam and is awaiting admission.
Contact Alexandra Cree Davis via email at adavis@lemerygreisler.com.
———————————
ABOUT LEMERY GREISLER, LLC
———————————
Lemery Greisler LLC is a business law firm with offices in
Saratoga Springs and Albany. The firm is dedicated to providing insightful and experienced legal advice to help businesses

———————————
BONNIE MCGUIRE JONES, PLLC WELCOMES NEW ATTORNEY

———————————
On June 1st Nicole R. Hurley, Esq. will become the third

Trusts & Estates attorney in the Saratoga
County law firm of The Attorneys at Bonnie McGuire Jones PLLC.
Nicole worked in London on an estate
administration involving multinational
citizens while she attended Syracuse University’s Law School. She later published
an article about this case that earned her a
N. Hurley
Pinnacle Achievement Award and the position as Executive Editor of the Law School’s Journal of Science and Technology.
During a law school semester in Washington DC, Nicole
worked full-time for a well-regarded Estate Planning and Estate
Administration law firm in a Washington suburb. The program
director wrote in recommending her, “I know the quality reputation of her placement attorney who gave her very high marks.
Nicole is very smart and has the perfect temperament for Estate
Planning. She works with clients extremely well.”
Nicole and Evan, a tax attorney for business clients and taxexempt organizations, will move from a downstate law firm to
the Saratoga Springs area where Nicole has four generations of
extended family.
———————————
ABOUT THE ATTORNEYS AT BONNIE MCGUIRE JONES
PLLC
———————————
The Trusts & Estates team at Bonnie McGuire Jones PLLC
provides an organized yet personal approach to Estate Planning
for families, individuals and business owners. They have administered over 600 Estates and Trusts, and have a longestablished relationship with the Trusts & Estates department of
a Florida law firm to take care of snowbird clients.
———————————
THE LAW FIRM OF JONATHAN SHOPF
———————————
Jonathan Schopf has opened Schopf Law, PLLC, a new firm
in Clifton Park. He will continue to represent individuals and
municipalities in Article 7 tax certiorari litigation, general litigation, non-profit law and in all aspects of animal law.
Referrals are welcome.
The new contact information is:

L A W

N O T E S

V O L .

I X ,

I S S U E

I I I

M A Y

CLASSIFIEDS
———————————
SEEKING ASSOCIATE
———————————
We are a growing, Albany based, New York State certified
Women Business Enterprise (“WBE”), regional law firm seeking a Litigation Associate with 1-3 years of experience to join
our firm’s Albany office. Applicant should demonstrate strong
background in research, writing and case management. If you
are a team player interested in growing along with us, send
your resume, cover letter and salary requirements to amanda.landi@townelaw.com
Why join us?
Salary commensurate with experience
Excellent benefits
401K plan
Great staff
Convenient location and parking
———————————
OFFICE SPACE AVAILABLE
———————————
Nice opportunity. Available Now. Attractive, quiet, private
office with skylight and file storage area. The private office
opens to a common room with waiting area, reception, separate conference room, kitchenette and two other offices. Conference room is furnished, secretarial desk and filing cabinets
are available. Vaulted ceiling, bright, classy working environment. Perfect for an attorney, accountant, other professional or
small business. This space is currently shared by three attorneys. The office is located on the upper level of an attractive
5000 sq. ft. professional building in which 12 other small businesses are located. 7/10 mile from Broadway, on Route 29
(Washington Street), three blocks from Saratoga Hospital. Excellent off-street parking. Avoid the summer traffic and join
us. Yours for $625 a month, utilities included. Will share
equipment, copier, etc. Wi-Fi available for nominal monthly
fee. This space is dog friendly.
See Craig's List link for pictures. http://albany.craigslist.org/
off/4989560710.html
Sarah B. Foulke, Esq., MBA
229 Washington Street
Saratoga Springs, NY 12866
(518) 583-0523 (office)
Sarah@foulkeattorney.com
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