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DISCOVERY DISPUTE OVER SLIP-AND-FALL 

VIDEO 

ððððððððððð  

Atiles v. Golub Corp. 

(McCarthy, J., 7/28/16) 

Plaintiff fell in one of the defendantôs stores.  In 

discovery, her counsel sought video surveillance 

of the location of the fall; in response to which 

defendant produced footage covering the period 

of 24 hours before the fall through eight (8) 

minutes after the fall.  Plaintiffôs motion to 

compel discovery of video covering two (2) 

hours post-fall was denied by Supreme Court 

(Ferreira, J., Albany Co.), and the Third 

Department affirmed.    The post-fall video that 

was disclosed showed two store employees 

ñstooped down and proceeded to wipe the floor 

in the area of the accidentò, after which the area 

was opened to customer traffic.  Plaintiffsô 

request for an adverse inference jury charge was 

properly denied because of the failure to show 

defendant ñintentionally or willfully destroyed 

the video under obligation to preserve itò.  

ððððððððððð 

CLAIMS AGAINST SCHOOL DISTRICTS 

ððððððððððð  

Kenyon v. Oneonta City School Dist. 

(Rose, J., 7/21/16) 

Plaintiff was visiting the defendant high school 

with her basketball team, and while searching for 

a bathroom, was hurt when a large, heavy door 

that had been propped up against a wall (near the 

girlsô locker room) fell and struck her.  Supreme 

Court (Coccoma, J., Otsego Co.) granted 

plaintiffôs motion for partial summary judgment 

which was supported by proof that a high school 

maintenance worker had taken the 50-lb. door off 

its hinges, left it unsecured and leaning against a 

vestibule wall, and failed to post warning signs or 

block access to the vestibule.  In the absence of 

evidence that plaintiff bumped into the door or 
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caused it to fall, the Third Department affirmed 

the order of summary judgment on liability, 

concluding that the removal and positioning of 

the door was ñdangerous as a matter of lawò.   

 

Elsawi v. Saratoga Springs City School Dist.  

(Rose, J., 7/14/16) 

The infant plaintiff was injured in the collapse 

of a stage riser during rehearsal for a choral 

concert at one of the defendantôs middle schools.  

Plaintiffôs expert engineer blamed the collapse on 

a defective (bent) brace bar and claimed his 

inspection of the riser revealed ñtool marksò 

indicating a failed attempt to repair the 

equipmentôs locking mechanism.  Supreme Court 

(Crowell, J., Saratoga Co.) denied the partiesô 

motion and cross-motion for summary judgment 

but did find plaintiff was entitled to a jury charge 

on the doctrine of res ipsa loquitor (which creates 

a rebuttable presumption or inference that the 

defendant was negligent).  The Appellate 

Division affirmed but did modify the lower court 

order by deleting the res ipsa jury charge as 

ñpremature, as proof related to the applicability 

of the doctrine has yet to be adduced at trialò. 

ððððððððððð 

BONUS:  COURT OF APPEALS SPLIT ON LATE 

NOTICE OF CLAIM 

ððððððððððð  

Wally G. v. NYC Health and Hospitals Corp.  

(6/9/16) 

General Municipal Law Ä 50-e requires that a 

ñnotice of claimò be served on a public 

corporation within 90 days after the claim arises.  

After the 90-day period, an application can be 

made to the court for permission to file a ñlateò 

notice of claim.  The decision by the court ñis 

purely a discretionary oneò and requires 

consideration whether the public corporation 

(would-be defendant) ñacquired actual 

knowledge of the essential facts constituting the 

(Continued on page 2) 
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claimò within 90 days of the incident or within a reasonable 

time thereafter.   

Here, the infant plaintiff was born prematurely at one of the 

defendantôs hospitals on June 15, 2005.  18 months later, 

without having sought court permission, the plaintiff mother 

served a late notice of claim alleging negligence and medical 

malpractice; and filed formal suit in August 2008.  In 

December 2010, 5+ years after the infantôs birth, the mother 

moved for permission to file the late notice of claim.  Supreme 

Court denied the motion and granted the defendantôs cross-

motion to dismiss for failure to comply with GML Ä 50-e.  A 

divided Appellate Division affirmed, as did the Court of 

Appeals (with 3 dissenters).   Judge Pigott, writing for the 

majority, clarified the Courtôs 2006 analysis of the same issues 

in Williams v. Nassau Co. Med. Ctr. (6 NY3d 531), 

emphasizing that the ñactual knowledgeò standard cited in 

GML Ä 50-e [5] cannot be satisfied simply by establishing that 

the medical provider (would-be defendant) created or 

possessed medical records that might ñsuggestò that an injury 

occurred as a result of malpractice.  Rather, the medical 

records ñmust evince that the medical staff, by its acts or 

omissions, inflicted an injury on plaintiffò. 

Timothy J. Higgins is a partner 
at Lemire, Johnson & Higgins, 
LLC in Malta, New York.  His 
litigation practice includes all 
types of personal injury and 
wrongful death litigation, 
including representation of 
persons hurt in automobile and 
workplace (construction site) 
accidents, and medical 
malpractice. Mr. Higgins also 
represents and litigates on 
behalf of employers and 

municipalities in matters involving claims of employment 
discrimination and civil rights violations. 
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TORTS AND CIVIL PRACTICE, CONTINUED... 

WELCOME TO THE PRACTICE OF LAW 
aìÏéÁÙû CėìÙÕāÁĂΣ 9ěĖΦ 

ñYou tell your folks back at Kirkland & Ellis that that I donôt 

much like the idea that they think so little of this court that they 

didnôt send a partner here to talk about this kind of problem 

which implicates international terrorism.é I think itôs 

outrageous, irresponsible and insultingéMaybe Kirkland & 

Ellis can scrounge up a partner who isn't busy in Texas to come 

see a lowly judge in the Eastern District of New YorkéI've 

been a lawyer for 41 years and a judge for 16 years and I'm not 

having this discussion with you.ò   

 Senior United States District Judge Nicholas  

 G. Garaufis to Associate Attorney Aulden   

 Burcher-DuPont, September 22, 2016. 

 

ñJustice has nothing to do with what goes on in a courtroom.  

Justice is what comes out of a courtroom.ò    

 Clarence Darrow 

 

Nicholas G. Garaufis has served on the United States District 

Court for the Eastern District of New York since he was 

appointed by President William Clinton and confirmed by the 

United States Senate.  He was admitted to the bar three years 

before I was.   A few days after his dressing down of the 

associate, the firm appeared with a partner.  Judge Garaufis 

then said, ñAny inference that might have been achieved 

through the media that I was ever upset at Mr. Burcher is totally 

unfounded, and for that I apologize, if thatôs the impression that 

was given.ò   No judge, that was not the impression.  Rather, 

you made it quite clear that you believe you can dictate to a law 

firm who they send to represent a client.  You also made it clear 

that you were outraged and insulted that the firm sent an 

associate and because you have been a lawyer for 41 years you 

donôt have to discuss the case with the attorney who appears for 

a client in your courtroom.   Really judge?  I know it takes an 

Act of Congress to remove you, but do you really have to take 

personal umbrage with a duly admitted counsel who appears 

before you just because he or she is not a partner in the firm?   

And did you ever think what impression that leaves on the 

litigants when you express such displeasure with their 

attorneys?   

Canon 3 of the Code of Conduct for United States Judges 

states, ñA judge should be patient, dignified, respectful, and 

courteous to litigants, jurors, witnesses, lawyers, and others 

with whom the judge deals in an official capacityéA judge 

should accord to every person who has a legal interest in a 

proceeding, and that personôs lawyer, the full right to be heard 

according to law.ò  While judges justifiably have great power in 

the courtroom, one of those powers is not to dictate which 

attorney from a law firm of record appears for a client.  When 

Judge Garaufis went to senior status, United States Supreme 

Court Judge Sonya Sotomayor said that Judge Garaufis was 

ñdedicated, most of all, to doing the right thing as a judge and 

in life.ò  She called him a mensch.  Another Yiddish word 

comes to my mind. 

When I started at the great Ainsworth, Sullivan, Tracy and 

Knauf doing insurance defense work in 1977, I had the opposite 

experience.  Judges welcomed me to the practice of law, 

congratulated me for representing the firm and protected me 

from more experienced counsel.   My experiences were not 

unique.  Sure, there were the good natured jabs from my fellow 

attorneys.  ñI guess weôre not settling today because they sent 

Friedman.ò  But that was fine. 

On my first foray into Fulton County I met the great Supreme 

Court Justice Carrol S. Walsh, Jr.   Judge Walsh was nationally 

known for liberating Holocaust victims from a Nazi train in 

World War II.  When I arrived he was in a small room with the 

(Continued on page 3) 



Michael Friedman has been 
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practice since 1981. Mr. 
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plaintiffôs counsel, George Abdella.i  The Abdella brothers, 

George and Ernest, were affectionately called the Thieves of 

Baghdad for their astounding abilities to extract large sums of 

money from insurance companies by representing the citizens 

of Fulton County and elsewhere.    When I introduced myself, 

Judge Walsh inquired if the Allstate Insurance Company had 

made any offer to resolve the case.   I was just there for a 

preliminary conference and I indicated I had no authority to 

make an offer.  Judge Walsh told me that was fine and asked 

me to call the companyôs adjuster.  As this was long before the 

days of mobile phones, I asked where I could use a pay phone.  

Judge Walsh told me that wasnôt necessary as there was a 

phone right there on the desk I could use.  So, even though it 

was hardly private, I called.  As soon as the adjuster got on the 

line, Judge Walsh asked to speak to him so I gave his Honor the 

phone.  ñMr. Adjuster, I just want you to know that Ainsworth 

Sullivan sent a really fine lawyer here today on this case.  Mr. 

Friedman is a good young attorney and you should be proud of 

his representation of your insured.  Now, I know that you big 

city adjusters think that juries donôt give out much money here 

in Johnstown, but I want you to know that if a jury comes in 

with a verdict of less than your policy limits, I am setting it 

aside as inadequate. Now, here, Iôll put Counselor Friedman on 

the phone.  Nice talking with you.ò  Just as I was contemplating 

taking up dentistry or some other profession the adjuster said, 

ñMike, donôt worry. Iôve heard this speech from Judge Walsh 

(Continued from page 2) several times.  Tell him weôll do what we can but we have no 

money to offer now.ò  

Yeah, I know.  Elderly lawyers always say it was more fun in 

the old days.  But yôknow, it was. 

 
iGeorge Abdella was admitted a few years before Judge 

Garaufis and he is still practicing in Johnstown, God bless him.  

WELCOME TO THE PRACTICE OF LAW, CONTINUED... 

EMPLOYMENT LITIGATION UPDATE 
{ÏĈġġ tÙġÙėěĈĂΣ 9ěĖΦ 

ððððððððððð 

EEOC SETTLES SEXUAL ORIENTATION DISCRIMINATION 

CASE 

ððððððððððð  

We previously reported that the EEOC had filed its first 

sexual orientation discrimination lawsuits.  This was significant 

because the EEOC is interpreting Title VII of the Civil Rights 

Act of 1964 to cover sexual orientation, even though it is not 

specifically listed as a protected status in the statute. 

Now, in what is being called a landmark settlement, the 

EEOC has resolved the first of those cases. 

The case, against IFCO Systems, involved a lesbian employee 

who was harassed by her supervisor and then fired after 

complaining.  In the settlement with the EEOC, the company 

agreed to pay the employee $182,200, make a $20,000 donation 

to the Human Rights Campaignôs equal employment program, 

and strengthen its workplace discrimination policies. 

The potential implications of this settlement are significant.   

ððððððððððð 

AGE DISCRIMINATION 

ððððððððððð  

Dunaway v. MPCC Corp., et al 

(2nd Cir. 9/27/16) 

Plaintiff was an applicant for a senior project manager 

position with MPCC Corp., a construction general contractor.  

He was interviewed for the position by the President of the 

company (also a named Defendant), and Plaintiff alleged that 

during the interview the President: stated that he was ñlooking 

for an employee who would stay for 10 to 15 yearsò; asked the 

Plaintiff his age; mentioned that his own elderly father was no 

longer running the company; and asked the Plaintiff whether he 

was ñcapable of withstanding the vigors of the position.ò   

Plaintiff did not receive the position, and thereafter filed an 

age-discrimination complaint with the NYS Division of Human 

Rights, which dismissed the case.  Plaintiff then commenced an 

action in Federal Court asserting that the employer violated the 

Age Discrimination in Employment Act (ñADEAò), which 

makes it unlawful to fail or refuse to hire an individual because 

of his or her age.   

ADEA cases are analyzed under the familiar McDonnell 

Douglas ñburden shiftingò framework, which requires that the 

Plaintiff initially establish a prima facie case of discrimination 

by showing that he 1) was within the protected age group; 2) 

was qualified for the position; 3) experienced an adverse 

employment action; and 4) that the action occurred under 

circumstances giving rise to an inference of discrimination.  

While there was no dispute over the first three elements, 

Defendant asserted that the Plaintiff could not meet the fourth 

element. 

The Second Circuit acknowledged that the company President 

ñmade several references to age, direct and indirect, when he 

(Continued on page 4) 
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interviewed [Plaintiff].ò  These references, however, were not 

illegal, because the ADEA ñdoes not make all discussion of age 

taboo.ò 

In fact, the Court reasoned, ñan employerôs concern about the 

economic consequences of employment decisions, such as the 

likelihood of an employment candidateôs retirement within a 

short timeframe, does not constitute age discrimination under 

the ADEA, even though there may be a correlation with age.ò  

Moreover, employers do not violate the ADEA where they 

consider factors that ñare empirically intertwined with ageéso 

long as they are motivated by some feature other than the 

employeeôs age.ò 

Because the questions were ñgermaneò to the expected length 

of employment and overall fitness to perform the job, the 

circumstances did not give rise to an inference that age was a 

motivating factor in the decision not to hire.  Summary 

judgment affirmed. 

ððððððððððð 

THEYôRE NOT LOVINô ITðMCDONALDS FACES 

EMPLOYMENT TROUBLES 

ððððððððððð  

Call it an unhappy meal for a McDonalds in Missouri, which 

recently settled a claim by the EEOC that it discriminated 

against an applicant because of a disability. 

According to the EEOC, the McDonaldôs manager called the 

applicant in for an interview, but upon learning that the 

applicant needed an interpreter, because she was deaf, cancelled 

the interview and did not offer her the job.  The company 

agreed to pay approximately $56,000 to settle the claim. 

Note to employers ï once the interview request/job offer has 

been made, be very careful about pulling it back.  This sort of 

(Continued from page 3) behavior is asking for a lawsuit. 

To make matters worse, the settlement comes on the heels of 

a report that McDonaldôs workers in eight states (including 

New York) have filed at least 15 complaints of sexual 

harassment in the last month.  These complaints of course have 

not made their way through the courts, however the claims 

present an even bigger problem for the company, who has been 

named by the EEOC as the employer for the purpose of 

liability.   

This may seem like common sense; but the company has 

generally structured its franchises in such a way as to limit its 

liability towards employees of individual stores.  The current 

designation by the EEOC is expressly challenging that structure 

and pointing the finger at the larger corporate entity.  Time will 

tell how the joint employer argument plays out, but we will be 

watching closely. 

EMPLOYMENT LITIGATION UPDATE, CONTINUED... 

ððððððððððð 

MEANS TESTING AND MEDIAN INCOME 

ððððððððððð  

An individual filing for bankruptcy may be subject to means 

testing to measure their ability to repay their unsecured debts.  

Means testing can be avoided if the majority of the debts are 

non-consumer debts. Consumer debts include home mortgages, 

so most clients are subject to means testing. However, if the 

client has substantial IRS debts or substantial business-related 

debts, the means test may be avoided. The means test  is also 

avoided if household income is below the designated median 

income level. More on median income below. While there are 

many factors affecting how and whether a bankruptcy should be 

filed, the means test is a core factor. 

If someone "passes" the means test, they are eligible to file 

under chapter 7, and eliminate their unsecured debts. If they 

"fail",  then they may only be eligible for chapter 13 with a 

required monthly payment for up to five years.  In a chapter 13, 

the calculated "surplus" may directly correlate to the amount 

required to be paid to unsecured creditors. In a few select 

situations, such as active military duty, or a serious medical 

condition, a person may still qualify for a chapter 7 despite 

"failing" the means test. A multi-year chapter 13 bankruptcy 

has many consequences for a client, so means testing can have 

a profound impact on a family's options for controlling their 

debts. 

For those  who enjoy the reading of pithy statutory provisions, 

the means test provisions for Chapter 7 cases are in 11 U.S.C. 

Ä707.(b)(2), and the provisions for chapter 13 are in 11 U.S.C. 

Ä1325(b)(2). If you read these sections, you will see such terms 

as Current Monthly Income, Projected Monthly Income, 

Presumption of Abuse, Applicable Monthly Expenses, National 

Standards, and Local Standards.  In this article, I will strive to 

use common terminology. 

In computing the income eligibility issue , the initial and 

highly important determination is the household size.  The 

number of persons will determine the applicable income level, 

and will also affect the deductions. The higher the number of 

persons, the higher the income limit, and the more likely the 

(Continued on page 5) 
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case will qualify for chapter 7 or at least minimize the amount 

to be paid in a chapter 13. In today's society, households consist 

of spouses, partners, children, grandparents, step-kids, girl 

friends, uncles, boyfriend's kids, informal tenants, etc.  

Household size is not defined, leading to disagreement amongst 

the country's bankruptcy judges (and amongst the United States 

Trustees) on how the number should be determined.  The three 

most common approaches include: 1) number of dependents of 

the debtor;  2) "heads on beds" being simply the number of 

people under the roof; and 3) economic unit, which is the 

approach in the Northern District of New York.  

 The economic unit calculation can be argued a variety of 

ways depending on circumstances. Nonetheless, the number of 

people claimed must reflect the true nature of the living 

arrangement. Questions to consider are: Are they dependents? 

Do they share a bank account? Jointly own the house? Who 

pays for what? How long have they lived together?  Do they 

have children together? Facts and circumstances. 

Once a determination is made on household size, the income 

eligibility issue turns to the math, and there are two parts.  Part 

one determines household income, and is rather simple but 

technical. Part two is the actual means test, an extended 

computation of various deductions.  For part one (household 

income), the client's household income is calculated and then 

compared to the median household income as set by the IRS.  

As an example, the current median income for a household of 

two in New York State is $62,451.00.   The client's household 

income includes the amount received in the six month look-

back period preceding the bankruptcy filing. Income includes 

gross payroll, gross pension, profit from self employment, 

regular contributions from another person, disability benefits,  

and unemployment, but excludes social security. The six-month 

amount is doubled to calculate an annual amount.  Since many 

people have income that fluctuates, either through lay-offs, 

bonuses, over-time,  or seasonal work, the particular six-month 

window used for the calculation can result in substantially 

different bottom lines.  Therefore, timing of a bankruptcy filing 

is important. But caution must be exercised in timing of the 

filing, as timing is a factor that would be considered by the 

United States Trustee in considering whether a bankruptcy case 

was filed in bad faith.  If the client's household income is less 

than the IRS median, the client would generally be eligible for 

chapter 7.  If the household income exceeds the IRS median, 

then part two (the means test) allows for a series of deductions 

to provide a two additional chance at being eligible to file under 

chapter 7.  

The deductions allowed in the means test are primarily 

standard expenses allowed by the IRS, with some deductions 

actually reflecting the client's true expenses. It is fair to say that 

the bankruptcy law favors higher earners who are more likely to 

have larger mortgages, car loans, retirement plans, and 

charitable contributions. In any event, there is little leeway in 

what expenses can be claimed. If the client "passes" this second 

part of the means test, then they can file under chapter 7.  If, 

however, they "fail" (i.e., show enough of a surplus), then they 

may only be eligible to file under chapter 13, with a repayment 

plan generally lasting five years. Just like a carnival game, you 

get three chances to be eligible for chapter 7: First chance, the 

calculation shows no surplus (i.e., expenses exceed income);  

second,  the calculation shows that the total amount to be paid 

to unsecured creditors would be less than $7,700.00; and third, 

the calculation shows the amount to be paid to unsecured 

creditors would be less than $12,850.00 and that such amount is 

less than 25% of the client's non-priority unsecured debts. 

These last two "chances" provide a very narrow additional basis 

to qualify for chapter 7. 

To further complicate the test, some significant deductions are 

allowed for a chapter 13, but not for a chapter 7. This can result 

in the anomaly of a client "failing" the chapter 7 means test, but 

simultaneously showing no surplus in the chapter 13 means 

test. In such a situation, the client cannot file under chapter 7, 

but could file under chapter 13, usually with a minimum 

payback to unsecured creditors. The most common deductions 

allowed in 13, but not in 7, are voluntary contributions to 

retirement, and payments made against a retirement loan. Also, 

and perhaps most illogically, child support income can usually 

be omitted in the chapter 13 calculation, but not in a 7. Don't 

ask me why.  

There is some hope for a client in a chapter 13 case who has a 

one-shot boost of income during the six month look-back, but 

only when such income is not expected again. The court can 

look forward, and avoid a pure mechanical approach to the 

means test. Hamilton v. Lanning, 130 S.Ct. 2464 (2010). In that 

case, the debtor had received a lump-sum buyout from her 

employer during the six month look-back. Under a mechanical 

approach she would have had a monthly bankruptcy payment 

exceeding $700.00. However, according to her actual 

anticipated income and expenses, she could only afford about 

$140.00 per month. The Supreme Court agreed that her actual 

expected budget could be taken into consideration despite the 

seemingly rigid statute. Only Scalia dissented. The effect of this 

case is somewhat limited. First, there was no dispute that the 

extra income was truly a one-time affair. Second, there also was 

no dispute over debtor's contention that she could not afford the 

higher payment. Nonetheless, in a situation where a filing 

cannot be delayed to avoid capturing extra income in the look-

back period, there may be an argument to disregard the formal 

calculation. 

Means testing is often a fiction due to several factors. The test 

applies a state-wide median income regardless of whether the 

client lives in Manhattan or the Town of Day (no offense to 

Day; I truly love the Adirondacks).  The income calculation is 

based on the six months preceding the case filing, with a big 

assumption that the following six months will reflect the same 

income. The uniform expense deductions often fail to reflect a 

family's true expenses. Despite being a fiction, it is rigidly 

applied. 

It is difficult for the attorney in an initial consultation to 

provided certainty on how a bankruptcy would work for that 

client. When income is near median, and often when it is 

significantly over median but the client has significant secured 

debt and other significant deductions, there is no way to 

estimate the means test calculations. So, like many aspects of 

(Continued on page 6) 
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practicing law, the advice is: "it depends." 

Bankruptcy cases live and die by the means test.  

ððððððððððð 

DEBTORSô PRISON 

ððððððððððð  

I am often asked by clients, "Can I go to jail?"  The reassuring 

answer is, "Absolutely not. There are no more debtor's prisons."  

But, for someone who is dishonest in their petition, jail is an 

option. In each issue I hope to present a teaching moment 

showing what not to do when seeking relief under the 

bankruptcy laws. 

This issue's hapless debtor is Abigale Lee Miller, a dance 

instructor who also appeared in the reality television show 

Dance Moms. She filed under chapter 11 in 2010, and the case 

tumbled along for several years. As the story goes, the 

bankruptcy judge happened to see her on television one night 

and pondered why her bankruptcy case did not seem to reflect 

income from her television endeavors. The case unraveled, and 

(Continued from page 5) she plead guilty to fraud and other charges in June of this year. 

Sentencing was recently delayed. Lesson: If your name is on 

television, assume the whole world will see it. Same is true for 

Facebook. And Twitter. Email. Text message. 

CONSUMER BANKRUPTCY, CONTINUED... 
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Utica divisions of the Northern District 
of New York.  He is a member of the 
Capital Region Bankruptcy Bar 
Association, and served as its 
President.  

When not practicing law, he tries to be outside, 
preferably on some trail. His office is located at 100 West 
Avenue in Saratoga Springs, and he can be reached by 
phone at 581-8441, or email  at str@srodlaw.com 

deadly, non-enforcement policies that allow thousands of 

criminal aliens to freely roam our streets. 

4. End sanctuary cities. 

5. Immediately terminate President Obamaôs two illegal 

executive amnesties. All immigration laws will be 

enforced, and how thatôs done includes tripling the number 

of ICE agents. Anyone who enters the U.S. illegally is 

subject to deportation. 

6. Suspend the issuance of visas to any place where adequate 

screening cannot occur, until proven and effective vetting 

mechanisms can be put into place. 

7. Ensure that other countries take their people back when we 

order them deported. 

8. Ensure that a biometric entry-exit visa tracking system is 

fully implemented at all land, air, and sea ports. 

9. Turn off the jobs and benefits magnet. 

10. Reform legal immigration to serve the best interests of 

America and its workers, keeping immigration levels 

within historic norms. 

Our countryôs leaders should be focused on promoting justice, 

and to advocate for and ultimately enact fair and reasonable 

immigration laws. On the campaign trail, and implicitly through 

his ten point plan above, Donald Trump presents a dark 

portrayal of immigrants as criminals and a drain on our society 

and economy.  His views show a complete disregard for 

(Continued on page 7) 

ððððððððððð 

AND THE 2016 ENDORSEMENT FOR PRESIDENT OF THE 

UNITED STATES GOES TO... 

ððððððððððð  

To say that this has been an interesting presidential election 

season is an understatement, at best.  Weôve never seen 

anything like it before (and I personally hope we never see 

anything like it ever again).  The candidates obviously present 

different approaches to very important national issues, and on 

the issue of immigration, itôs no different. 

As of this writing, weôve been through two presidential 

debates, and surprisingly, the issue of immigration has not 

come up as a topic of discussion by the debate moderators.  

Apparently thatôs about to change with the third and final 

debate.  Chris Wallace, the moderator of the third 2016 

presidential debate, has selected the topics for that debate, and 

one of the topics is immigration.  So, where do the candidates 

stand? 

According to Donald Trumpôs campaign website, heôs got a 

ten point plan ñto put America firstò with respect to 

immigration.  It includes the following: 

1. Begin working on an impenetrable physical wall on the 

southern border, on day one (and Mexico will pay for the 

wall). 

2. End catch-and-release. Under a Trump administration, 

anyone who illegally crosses the border will be detained 

until they are removed out of our country. 

3. Move criminal aliens out day one, in joint operations with 

local, state, and federal law enforcement. A Trump 

administration will terminate the Obama administrationôs 
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MATRIMONIAL AND FAMILY LAW UPDATE 
[ÁĥėÁ aΦ IĈããāÁĂΣ 9ěĖΦ 

ððððððððððð 

CUSTODY/VISITATIONðOVERRULE PRIOR PRECEDENTð

STANDINGðDEFINITION OF ñPARENTòðSAME-SEX 

COUPLESðSTARE DECISIS 

ððððððððððð  

Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1 (August 30, 

2016): The New York State Court of Appeals recently 

expanded the definition ñparentò for purposes of Domestic 

Relations Law (ñDRLò) Ä70.  The Court held that, with respect 

to an unmarried couple, if a partner establishes by clear and 

convincing evidence that the parties agreed to conceive a child 

and raise it together, then the non-biological, non-adoptive 

partner has standing to seek custody and visitation.  This 

holding expressly over-rules its prior precedent in Alison D. v. 

Virginia M., 77 N.Y.2d 651 (1991), where it held that the word 

ñparentò in Domestic Relations Law Ä70 should be interpreted 

to preclude standing for a de facto parent who, under a theory 

of equitable estoppel, might otherwise be recognized as the 

childôs parent for visitation purposes (citation omitted).  

Specifically, we held that ña biological stranger to a child who 

is properly in the custody of his biological motherò has no 

ñstanding to seek visitation with the child under Domestic 

Relations Law Ä70ò (citation omitted). 

Thus, under Alison D., a partner without a biological or 

adoptive relation to a child was not that childôs ñparentò for 

purposes of standing to seek custody or visitation under DRL 

Ä70 notwithstanding their  ñestablished relationship with the 

childò (77 N.Y.2d at 655).   

The Court acknowledged that under stare decisis, ña courtôs 

decision on an issue of law should generally bind the court in 

future cases that present the same issueò.  However, it noted, 

ñwe may overrule a prior decision if an extraordinary 

combination of factors undermines the reasoning and practical 

(Continued on page 8) 

distanced herself (somewhat anyway) on the issue of 

immigration.  That is, she has indicated that President Obama 

has been too hard on undocumented immigrants during his 

administration, and that she would take a more humane 

approach if she were elected president, avoiding deporting 

people and breaking up families over small crimes (among 

many other things). 

When I have discussions with people about who they plan on 

voting for president, itôs interesting the analysis many go 

through in order to rationalize their position.  Frankly, Iôm no 

different on some level.  But when I consider the issue of 

immigration, and area of law for which I have great passion, I 

donôt think thereôs even a choice.  Yes, we can all agree that our 

immigration system is broken, and yes, we can probably all 

agree that we need to better secure our borders.  But that does 

not mean we need to focus on enforcement before we consider 

any other aspects of immigration reform.  We need to do it 

comprehensively, and we need to do it humanely.  Thereôs only 

one candidate that advocating for that approach, and thatôs who 

I am voting for. 

David W. Meyers, who joined 
his father at Meyers and 
Meyers, LLP in 1997 after a 
decade as an executive 
assistant to United States 
Senator Alfonse M. D'Amato, 
focuses primarily on family- and 
business-related immigration 
matters, commercial litigation, 
residential and commercial real 
estate transactions, trusts and 
estates, and general and 

appellate practice.  

fundamental rights of due process that our guaranteed by our 

Constitution, and frankly a complete and utter failure to 

appreciate the valuable and important contributions that 

immigrants make in every sector of our economy and in our 

communities. 

Hilary Clinton, on the other hand, presents a very different 

approach.  According to her campaign website, she will: 

1. Introduce comprehensive immigration reform with a 

pathway to full and equal citizenship within her first 100 

days in office; 

2. End the three- and 10-year bars; 

3. Defend President Obamaôs executive actions, known as 

DACA and DAPA, against partisan attacks; 

4. Do everything possible under the law to protect families; 

5. If Congress keeps failing to act on comprehensive 

immigration reform, Ms. Clinton will enact a simple 

system for those with sympathetic cases, such as parents of 

DREAMers, those with a history of service and 

contribution to their communities, or those who experience 

extreme labor violations, to make their case and be eligible 

for deferred action; 

6. Enforce immigration laws humanely; 

7. End family detention and close private immigration 

detention centers; 

8. Expand access to affordable health care to all families; 

9. Promote naturalization; and 

10. Support immigrant integration. 

Although Ms. Clinton was President Obamaôs Secretary of 

State, and presumably a supporter of most of President 

Obamaôs positions on important national issues, she has 

INSIGHT INTO IMMIGRATION, CONTINUED... 
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viability of our prior decisionò.  Brooke S.B., at 9.  The Court 

determined it had such extraordinary circumstances, noting 

there was a disparity ñin the support and custody contextsò 

ñwherein a non-biological, non-adoptive óparentô may be 

estopped from disclaiming parentage and made to pay child 

support in a filiation proceeding (citation omitted), yet denied 

standing to seek custody or visitationò.  Id. at 10.  Significantly, 

the Court stated that Alison D.ôs ñfoundational premise of 

heterosexual parenting and non-recognition of same-sex 

couples is unsustainable,ò in light of the enactment of same-sex 

marriage in New York State and the United States Supreme 

Courtôs holding in Obergefell v. Hodges, 135 S. Ct. 2584 

(2015), ñwhich noted that the right to marry provides benefits 

not only for same-sex couples, but also the children being 

raised by those couples.ò  Id. 

Additionally, current law emphasized biology, making it 

impossible for both former partners of a same-sex couple to 

have standing, without marriage or adoption, which is not the 

case where both partners in a heterosexual relationship are 

biologically related to the child.  The Court further pointed to 

the stigma suffered by children raised by same-sex couples, and 

the negative impact on children who suffer as a result of 

ñseparation from a primary attachment figureò.   

The Court declined to adopt a single test to determine 

standing for all non-biological, non-adoptive, unmarried 

ñparentsò raising children.  Rather, the Court held that in cases 

ñwhere a petitioner proves by clear and convincing evidence 

that he or she has agreed with the biological parent of the child 

to conceive and raise a child as co-parents, the petitioner has 

presented sufficient evidence to achieve standing to seek 

custody and visitation of the childò.  The Court stressed that its 

holding in Brooke S.B., only addresses standing to petition; the 

ultimate determination of whether this relief will be granted 

rests in the sound discretion of the trial court, based upon the 

best interests of the child.  Brooke S.B., at 11. 

ððððððððððð 

CUSTODYðDELEGATION OF AUTHORITY TO STRUCTURE 

VISITATION 

ððððððððððð  

Matter of Christine TT. v. Dino UU, 2016 N.Y. Slip Op. 

06910 (3rd Dept. October 20, 2016):  Mother, who had 

supervised visitation of the partiesô daughter due to alcoholism, 

sought modification of custody after completion substance 

abuse treatment programs.  Following a fact finding hearing, 

the trial court directed the father to enroll the child in 

counseling ñwith the goal of reunification with [the mother],ò 

and further directed the child to attend ñat least two joint 

sessions with [the mother] and the counselor.ò  Further 

counseling would be at the fatherôs discretion.  The court then 

authorized visitation as the parties mutually agreed, taking into 

account the advice of the counselor.  Failing an agreement, 

either party could petition the court ñfor the limited purpose of 

determining an appropriate visitation scheduleò.  On appeal, the 

Third Department determined that Family Court improperly 

delegated its authority to structure visitation noting there was a 

ñsound and substantial basis in this record for Family Courtôs 

decision to modify the prior visitation order by limiting the 

motherôs visitation to a counseling format - - which the mother 

acknowledged was the best she could hope for given her 

strained relationship with the child. . . That said, by effectively 

making further visitation contingent on the success of 

counseling and the fatherôs approval, Family Court improperly 

delegated its authority to structure a visitation schedule.ò  The 

case was remitted to Family Court for a determination as to 

whether a resumption of visitation would be in the childôs best 

interests, and if so, under what circumstances. 

ððððððððððð 

CUSTODYðALIENATIONðDELEGATION OF AUTHORITYð

ATTORNEY FOR THE CHILDôS POSITION ADVERSE TO 

CHILDôS WISHES 

ððððððððððð  

Matter of Zakariah SS. v. Tara TT., 2016 N.Y. Slip Op. 

06923 (3rd Dept. October 20, 2016):  Mother and father file 

cross-petitions in Family Court seeking sole legal and physical 

custody of their ten (10) year old daughter.  In support of their 

(Continued on page 9) 
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respective positions, the mother alleges severe physical abuse 

of the child by the father.  In turn, the father alleges the mother 

has alienated the child from him and failed to foster a 

relationship between them.  The court granted the fatherôs 

petition for sole legal and physical custody and denied the 

motherôs petition.  In making its determination, Family Court 

relied heavily on the testimony of the psychologist who had 

performed a forensic custody evaluation.  The psychologist 

concluded there was ñno credible evidence of abuseò by the 

father, but there was evidence of ñcoaching, coercion and 

brainwashingò of the child by the mother.  The Third 

Department found a sound and substantial basis in the record to 

support the conclusion that awarding the father sole custody 

was in the childôs best interests and reiterated that ña parentôs 

intentional efforts to alienate a child from another parent is so 

inimical to a childôs interests as to raise a strong probability that 

the offending parent is unfit to be a custodial parentò.  

However, it was error for the Family Court to delegate the 

determination of the motherôs visitation to the childôs counselor 

as the court ñcannot delegate its authority to determine 

visitation to a mental health professional.ò  The Appellate Court 

further found ñno fault in the attorney for the childôs decision to 

advocate for a position contrary to the childôs wishes, of which 

Family Court was aware, given that such wishes were ólikely to 

result in a substantial risk of imminent, serious harm to [her]ôò. 

(Continued from page 8) 
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CARTER CONBOY WELCOMES NEW ASSOCIATE 

ATTORNEYS 

ððððððððððð  

Carter Conboy is pleased to welcome Shawn M. Lescault, 

Courtney M. Elliott and Andreanna M. Diliberto as new 

associate attorneys. 

Shawn M. Lescault is a 2015 magna cum 

laude graduate of Albany Law School of 

Union University where he was the Editor 

of the Albany Law Journal of Science and 

Technology.  Prior to joining Carter 

Conboy as a law clerk in 2014, Mr. 

Lescault was an intern to the Hon. James A. 

Murphy, III in the Saratoga County District 

Attorneyôs Office and a judicial intern to 

the Hon. David B. Krogmann, Justice of the New York State 

Supreme Court.  As an associate attorney at Carter Conboy, Mr. 

Lescault will represent individuals and businesses in a variety 

of complex civil litigation matters including personal injury 

liability, construction law, labor law, insurance law, and toxic 

torts, including lead paint and asbestos.  Additionally, he will 

represent clients in real property litigation and transactional 

matters related to development, zoning, planning, land use, 

environmental law, and SEQRA. 

Courtney M. Elliott is a 2013 cum laude 

graduate of Albany Law School of Union 

University where she was the Senior Editor 

of the Albany Government Law Review, 

and 2010 magna cum laude graduate of 

Marist College where she earned a 

Bachelor of Science in Business 

Administration.  Prior to joining Carter 

Conboy, Ms. Elliott was an associate at an 

Albany-area law firm where she represented financial lending 

(Continued on page 10) 
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Ms. Hoffman limits her practice to con-
tested divorce and family law matters. 
This includes a wide array of legal is-
sues ranging from domestic violence, 
custody and child support, to post judg-
ment actions. She is well-versed in busi-
ness valuations, enhanced earnings, 
distribution of professional degrees and 
other matters surrounding property dis-
tribution. Her goal is to combine the facts as the client 
presents them with the law as she knows it to achieve the 
client's objectives. She also works diligently to resolve 
matters before court intervention is necessary. When this 
is not possible, she is prepared to take the case to trial 
and has significant trial experience. 
Ms. Hoffman received her Juris Doctor with Honors from 
Syracuse College of Law in 2005. There, she was award-
ed the Excellent Achievement in the Study of Trial Prac-
tice award by the College of Law, as well as bestowed a 
Certificate of Specialization in Family Law & Social Policy. 
She began her practice in this field as a Student Attorney 
in the Children's Rights and Family Clinic representing 
clients in court even before graduation. 
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