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ððððððððððð 

SERVICE OF PROCESS BY SOCIAL MEDIA 

ððððððððððð  

Keith X. v. Kristin Y. 

(Devine, J., 1/15/15) 

C PLR Ä 308(5) permits a party to personally serve a person ñin such manner as the 

courtédirectsò if service by traditional methods 

is impracticable.  Here, Family Court (Jensen, J., 

Saratoga Co.) dismissed proceedings to establish 

paternity and permit joint custody because of 

petitionerôs failure to comply with the specifics 

of the courtôs order allowing service on respond-

ent by social media (service of papers to respond-

entôs email address with additional notice of such 

email by text message). Affirming, the Third 

Department agreed that dismissal was proper and 

noted that ñstrict compliance with court-directed 

methods of service is necessary in order for the 

court to obtain personal jurisdictionò. 

ððððððððððð 

JURYôS AWARD TO INJURED PLAINTIFF NOT 

ENOUGH 

ððððððððððð  

Vincent v. Landi 

(Garry, J., 12/4/14) 

Both parties appealed after a jury found the 

defendant restaurant owner negligently main-

tained his property; causing plaintiff (a self-

employed dairy farmer) to fall and fracture his 

ankle.  Supreme Court (Demarest, J., Franklin 

Co.) denied defendantôs motion to set aside the 

verdict and denied plaintiffôs motion to set aside 

the damages award ($52,526) as inadequate.  

Finding sufficient evidence that defendant had 

actual knowledge (and therefore, constructive 

notice) of an unsafe, recurring condition, the 

Third Department affirmed plaintiffôs verdict, 

and agreed that he was entitled to a greater 

award.  Plaintiffôs surgeon testified that the frac-

ture of the left leg left a ñbig, big gapò in the an-

kle joint and led to progressive (and likely per-

manent) post-traumatic arthritis.  Plaintiff is enti-

tled to a new trial on damages unless defendant 

stipulates to awards of $75K and $100K for past 

and future pain and suffering; and $257K for past 

and future lost profits. 

ððððððððððð 

PREMISES LIABILITY 

ððððððððððð  

Dann v. Family Sports Complex, Inc. 

(Rose, J., 12/4/14) 

Plaintiff, an experienced soccer player, shat-

tered his kneecap when he lunged for a ball and 

slid into the end wall at the defendantôs sports 

complex.  Finding plaintiff assumed the risk of 

injury in his recreational league, Supreme Court 

(Sherman, J., Broome Co.) granted summary 

judgment to the defendants.  The Third Depart-

ment reversed to the extent it reinstated plain-

tiffôs negligence cause of action, find that while 

the risk of crashing into a wall is an inherent risk 

of playing indoor soccer, plaintiff did not assume 

this particular concealed risk; the end wall was a 

10-inch high raised concrete footer covered by a 

blue vinyl liner that hung to the ground around 

the wall of the dome. 

 

Whittington v. Champlain Centre North LLC 

(Lahtinen, J., 12/11/14) 
Plaintiff, working in a hair salon at the defend-

ant mall, claimed a loose stair tread caused his 

fall and injury as he walked down a staircase.  

Supreme Court (Ryan, J., Clinton Co.) granted 

summary judgment to the defendant, agreeing 
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that it owed no duty to the plaintiff to maintain the stairs as an 

out-of-possession landlord that leased the premises to the 

plaintiffôs employer.  Affirming, the Third Department found 

the lease agreement clearly made the plaintiffôs employer re-

sponsible for maintenance and repair of the area where the 

accident occurred, and that although the mall retained a limited 

right to enter the premises, such right was not sufficient ñto 

establish the requisite degree of controlò needed to impose 

liability.   

 

Hope v. Holiday Mountain Corp. 

(Egan Jr., J., 12/11/14) 

The defendant, which operates a recreational park at which 

patrons can descend a long, 3-lane slide while seated on a bur-

lap bag, claimed plaintiff assumed the risk of being injured 

(broken wrist) when she was struck by a young boy who came 

down the slide shortly after she reached the bottom.  At the 

moment of the collision, plaintiff was assisting another 

ñsliderò; a developmentally challenged individual for whom 

plaintiff was acting as a one-on-one aide.  Supreme Court 

(Schick, J., Sullivan Co.) denied defendantôs motion for sum-

mary judgment, and the Third Department affirmed.  Although 

posted signs did warn slide users to stay in their own lane 

when exiting the slide, such warning and the assumption of 

risk defense, failed to ñaddress the issue of whether the parkôs 

staffing and operation of the Fun Slideéunreasonably in-

(Continued from page 1) creased the risk posed to plaintiffô. 

 

McMullin v. Martinôs Food of So. Burlington, Inc. 

(Clark, J., 11/20/14) 

Plaintiff slipped and fell on spilled seltzer water on the floor 

of the defendantôs (Hannaford) grocery store.  Defendant con-

ceded it had actual notice of the spill, but was granted sum-

mary judgment upon Supreme Courtôs (Nolan, J., Saratoga 

Co.) finding that it acted reasonably to remedy the condition 

and was not negligent.  While ñwet floorò signs had not been 

placed in the aisle before plaintiff was hurt, she conceded that 

prior to falling she saw two store employees in front of a 

cleaning cart.  Affirming summary judgment, the Third De-

partment failed ñto see how an employee actively attending to 

a spill with a cleaning cart cannot adequately satisfy defend-

antôs duty to warn as a matter of lawò. 

 

Barley v. Robert J. Wilkins, Inc. 

(Peters, J., 11/20/14) 

Supreme Court (Cahill, J., Ulster Co.) granted summary 

judgment to the defendant owner of the building where plain-

tiff, employed as a bus terminal manager, was hurt when she 

fell while descending a single-step riser.  Defendantôs proof on 

the motion included the affidavit of an engineer who inspected 

the premises and concluded the riser did not violate the NYS 

Building Code, and that neither the height of the riser nor the 

absence of a handrail made it unreasonably dangerous.  The 

Third Department reversed and reinstated the complaint, find-

ing the expertôs opinion insufficient because it lacked a con-

clusion that the riser ñcomported with generally accepted 

standards at the time the building was constructed or thereaf-

terò, and because the defendant failed to make a prima facie 

showing that it did not create or have notice of the allegedly 

dangerous condition. 

ððððððððððð 

LABOR LAW Ä240: HOMEOWNERôS EXEMPTION 

ððððððððððð  

Peck v. Szwarcberg 

(Garry, J., 11/26/14) 

Defendant owned a single-family home and hired various 

contractors to build a two-story addition and expanded base-

ment.  Plaintiffôs decedent worked for the excavation subcon-

tractor and died tragically when the walls of a trench hole he 

had dug caved in and buried him.  Supreme Court (Crowell, J., 

Saratoga Co.) granted defendantôs motion for summary judg-

ment, applying the ñhomeownerôs exemptionò from the non-

delegable duties imposed on property owners under Labor Law 

Ä 240; where the homeowner contracts for but does not direct 

or control the work.  Defendant did not perform any work on 

the project, and his involvement with the excavation subcon-

tractor was limited to discussing local drainage requirements.  

Affirming, the Third Department noted that only when a 

homeowner has ñsignificantly participate(d)ò in the project 

will he or she ñbe deemed to have crossed the lineéto a de 

facto supervisorò not entitled to the statutory exemption. 

(Continued on page 5) 
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WHAT WE GET FOR $2.5 BILLION 
aìÏéÁÙû CėìÙÕāÁĂΣ 9ěĖΦ 

ñT his budget request simply reflects our best judgment as to the minimum funding needed to ensure that we have 

the resources necessary to fulfill our constitutional mis-

sion.ò  Hon. A. Gail Prudenti, Chief administrative Judge, Uni-

fied Court System Budget 2015-2016. 

ñA billion here, a billion there, and pretty soon you're talking 

about real money.ò Everett Dirksen, United States Senator 1951

-1969. 

Shouldnôt there be a rule that if the State of New York pro-

vides you with a car and a chauffeur, you cannot gripe that you 

donôt receive enough money?  How about a car and a chauffeur 

for seven of your fellow justices?  The New York State Judici-

ary is the fastest growing, most expensive bureaucracy in the 

state.  It is by far the most expensive per citizen in the United 

States, and every year it pleads and receives astounding 

amounts of taxpayer money for no reason.  In the face of ever 

declining business, it pleads poverty.   The Legislature responds 

with more and more money that is used for functions that have 

nothing to do with operating the court system.  No one seems to 

care. 

Here is the proof.  In 1998 the court system handled 

4,671,265 cases.  The budget was $952.2 million.  Every year 

since then the number of filings has decreased.  In 2013 it was 

3,953,987, a decline of over 15%.  On December 1, the court 

system published its proposed budget for 2015.  It wants $2.5 

Billion, over two and a half times what it used to handle 15% 

more cases in 1998.  So what is going on? 

The Chief Administrator of the court system, Judge A. Gail 

Prudenti, says that this budget is ñaustere.ò  She claims that the 

court system has reached a point ñbeyond which the Judiciary 

cannot be pushed if it is still to play a role in our constitutional 

system.ò  Like last year, she calls this a ñroad to recoveryò 

budget.  The court system pleads for money this way every year 

and it is complete nonsense.  

Just to put this in perspective, the State of Florida recently 

surpassed New York State in population.  They run their court 

system on $501 million.  The United States Federal Judiciary 

budget for 2015 is a tad over $7.6 billion and they service every 

United States citizen.  California, the gold standard of fiscal 

irresponsibility, spends $94 per citizen on its judicial budg-

et.  New York spends $297 per citizen. 

Just how much is $2.5 billion, the request this year?  That is 

more than the gross domestic product of Aruba.  Placed end to 

end, $2.5 billion in dollar bills would circumnavigate the globe 

over nine times.  It would reach the moon.  $2.5 billion dollar 

bills cover ten square miles. 

So, what is going on here?  Chief Judge Prudenti recently 

wrote, ñThe core mission of our judiciary is to deliver fair and 

timely justice to each and every person who enters our courts.òi  

If only that were true.  Unfortunately, our Judiciary has gone 

off the tracks.  Rather than just run our courts, it has created a 

vast bureaucracy of useless organizations, committees and spe-

cialty courts.  Here is a sample:  Community Dispute Resolu-

tion Center, Matrimonial Neutral Evaluation Program, Mental 

Health Court, Mediator Ethics Advisory Committee, Collabora-

tive Family Law Center, Diversity Gender Fairness Committee, 

Law Guardian Training and Childrenôs Centers and the Parent 

Education and Awareness Program because by golly our par-

ents must be aware.  They publish coloring books.  Eight judg-

es, including Judge Prudenti, have state supplied cars and 

chauffeurs.  Over the past few years the Judiciary has created a 

three person committee to give out money to charities for ñcivil 

legal services.ò  The request this year is for $70 million.  Judge 

Prudenti is one of the three committee members.  Last year, 

with the help of some of these charities and at the request of the 

Judiciary, 25 new Family Court judges were created at a cost of 

$1 million per year per judgeship, including court personnel for 

the judges.  So, even though the filings in Albany County Fami-

ly Court declined 12% over the past five years, we will have a 

fourth Family Court judge. Schenectady County Family Court 

had a decline of 17%, but it will also have a new judge.  

For the most part, no one complains.  As with past years, this 

year the Judiciary Budget hearings in the Legislature will be 

filled with sycophants urging passage of the budget.  The Uni-

fied Court System Budget was published on December 1, 

2014.  Forty-eight hours later Glenn Lau-Kee, the President of 

(Continued on page 5) 
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ððððððððððð 

DEFERRED ACTION FOR PARENTS OF U.S. CITIZENS AND 

LAWFUL PERMANENT RESIDENTS 

ððððððððððð  

Hand-in-hand with the expanded provisions of DACA was 

the Presidentôs announcement that his administration would 

also be granting ñdeferred actionò to the parents of U.S. citi-

zens and LPRôs.  This initiative is commonly called DAPA.  

Like those eligible for DACA, some applicants for DAPA will 

be eligible for employment authorization too. 

Specifically, aliens unlawfully present in the United States, 

and who have children who are either U.S. citizens or LPRôs, 

will also be eligible for deferred action (and employment au-

thorization) pursuant to the Presidentôs announcement.  To be 

eligible, in general, these aliens must be able to show 

ñcontinuous residenceò in the United States since before Janu-

ary 1, 2010, physical presence in the United States both on the 

date the initiative was announced (i.e., November 20, 2014) 

and when they request deferred action, (3) not being an en-

forcement priority under the administrationôs newly announced 

enforcement priorities, and that they present no other factors 

that, in the exercise of discretion, would make the grant of 

deferred action inappropriate. 

The Obama Administration estimates that approximately 5 

million aliens unlawfully present in the United States could be 

directly affected by the expanded DACA and new DAPA initi-

atives.  However, the actual number who apply for benefits 

under either program may be much smaller, depending on out-

reach, access, cost, and numerous other factors. 

ððððððððððð 

SO WHAT DID PRESIDENT OBAMA ACTUALLY DO? 

ððððððððððð  

Immigration reform has arguably become the third rail of 

politics.  Those on the political right will say that the President 

(Continued on page 5) 

ððððððððððð 

IMMIGRATION REFORM BY EXECUTIVE ACTIONð

EXPANDED DACA AND NOW DAPA 

ððððððððððð  

O K, so letôs break it down.  Clearly the centerpiece of President Obamaôs administrative ñfixò of what he has 

repeatedly described as a ñbroken immigration systemò are his 

initiatives to grant ñdeferred actionò (essentially, temporary 

relief from being removed or deported from the United States) 

to some aliens who are unlawfully present in the United States, 

and who were brought to the United States as children and 

raised here.  A second group of aliens unlawfully present in the 

United States who will benefit under the Presidentôs actions 

are those who have children who are U.S. citizens or lawful 

permanent residents (ñLPRôsò, or ñGreen Cardò holders). 

ððððððððððð 

DEFERRED ACTION FOR CHILDHOOD ARRIVALS 

ððððððððððð  

So what are the specifics?  In June 2012, President Obamaôs 

then-Secretary of Homeland Security Janet Napolitano an-

nounced a program, commonly known as Deferred Action for 

Childhood Arrivals (ñDACAò), whereby aliens unlawfully 

present in the United States who had been brought to the Unit-

ed States as children and who met other criteria could receive 

ñdeferred action.ò  In many cases, these individuals also re-

ceived employment authorization.  Eligibility for DACA, how-

ever, expressly excluded aliens unlawfully present who were 

over the age of 31, or who had entered the United States on or 

after June 15, 2007. 

On November 20, 2014, President Obama modified the 

DACA program by eliminating the age ceiling and making 

individuals who began residing in the United States before 

January 1, 2010 eligible.  Moreover, the President announced 

that DACA grants and accompanying employment authoriza-

tion will, as of November 24, 2014, last three years instead of 

two.  Weôre informed that those eligible under the new criteria 

should be able to apply within 90 days of the Presidentôs an-

nouncement. 
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ððððððððððð 

REQUEST FOR IQ TEST OF PLAINTIFFôS MOTHER DENIED 

ððððððððððð  

Perez v. Fleischer 

(McCarthy, J., 11/20/14) 
The defendant property owners in this lead paint exposure 

suit wanted plaintiffôs mother to undergo an IQ test, and 

sought disclosure of academic and medical records of plain-

(Continued from page 2) 

granted ñamnestyò to all these aliens.  I suppose whether thatôs 

true depends on what your definition of amnesty is.  I person-

ally donôt believe thatôs the case. Hereôs what I can tell you. 

A grant of deferred action is not ñlegalizationò as that term is 

commonly understood in the world of immigration.  Legaliza-

tion is typically a process whereby aliens who are unlawfully 

present in the United States acquire legal status, typically as 

LPRôs.  LPRôs can then typically apply for U.S. citizenship 

after a statutory period of time (and assuming they meet cer-

tain conditions).  Thatôs not at all what happened here. 

Aliens granted deferred action are generally ñlawfully pre-

sentò in the United States under federal law.  Thatôs it.  They 

may also be eligible for certain benefits, like applying for driv-

erôs license, but by and large, they would not be eligible for 

public benefits. 

Being ñlawfully presentò in the United States is not the same 

as being in a ñlawful status.ò Aliens granted deferred action 

are not in a lawful status.  Thus, a grant of deferred action, in 

and of itself, does not result in an alien obtaining a Green 

Card, and as a result, such an individual cannot eventually 

apply for citizenship.  Indeed, aliens granted deferred action 

could conceivably have their status terminated by Congress in 

the future. 

Of course, I personally hope this will not be the case, but one 

never knows.  The next two years may tell us a lot.  Politics is 

a funny thing. 

(Continued from page 4) 

the New York State Bar Association published a press release 

urging passage of the budget saying, ñWe are pleased that the 

Judiciary budget addresses these important priorities of the 

State Bar.ò They are proposing $5 million for the acquisition of 

a Civil Legal Service Center near the Court of Appeals in Alba-

ny.  Maybe they can use Centennial Hall where the court sys-

tem blew $20 million for the living quarters for the five out of 

town Court of Appeals judges before abandoning the project in 

2011.  I canôt wait for that! 

The Judiciary budget hearings in the Legislature are filled 

with people urging passage of the budget.  Maybe it is time for 

someone to be the first to cry, ñHold, enough!ò 

ððððððððððððððð 
iNew York Law Journal, January 26, 2015. 

(Continued from page 3) 
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TORTS AND CIVIL PRACTICE, CONTINUED 

WHAT WE GETé, CONTINUED 

INSIGHT TO IMMIGRATION, CONTINUED tiffôs siblings and mother.  Supreme Court (McGrath, J., Co-

lumbia Co.) partially granted defendants motion to compel 

such discovery but the Third Department modified and scaled 

back the order, barring disclosure of medical records (except 

for those related to the motherôs pregnancy with and birth of 

plaintiff), and directing in-camera inspection of academic rec-

ords by the trial court.  The proposed IQ test of the mother was 

quashed; as defendantsô need for such data was ñnot out-

weighed by the burden on her to undergo such a test, as well as 

the potential for extending this litigation by focusing on infor-

mation extraneous to plaintiffôs condition, such as all of the 

factors contributing to the motherôs IQò. 

ððððððððððð 

MEDICAL MALPRACTICE: SUMMARY JUDGMENT 

REVERESED AFTER ñGLARING OMISSIONò 

ððððððððððð  

Howard v. Stanger 

(Egan, Jr., J., 11/20/14) 

Defendant was an attending emergency room physician who 

assessed plaintiffôs decedent twice on consecutive days; with 

the patient in cardiac arrest on the second day, after which he 

died.  Supreme Court (McGrath, J., Columbia Co.) granted 

defendantôs motion for summary judgment, which relied in 

part on the defendant doctorôs affidavit.  The trial court later 

denied plaintiffôs motion for reconsideration, based on evi-

dence that the defendant doctorôs license to practice medicine 

was under suspension when he tendered his affidavit seeking 

summary judgment.  The Third Department found denial of the 

motion to renew was proper, but reversed the order granting 

summary judgment.  While the defendantôs license suspension 

did not render his affidavit inadmissible, the Court found the 

failure to disclose such suspension was a ñglaring omissioné

entirely inconsistent with Stangerôs ethical obligations as a 

practicing physicianò that ñseriously calls into question the 

medical opinion he has rendered regarding his diagnosis, care 

and treatment of the decedentò. 
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230 warnings that told their clients in no uncertain terms 

they could not rely on their letter to create a nefarious tax 

scheme in order to avoid IRS problems. Initially, real tax 

attorneys issued the 230 warnings when they were actually 

offering tax advice to clients who were actually seeking tax 

advice. Soon, tax attorneys were simply including the 

warning in all of their letters and emails as a routine matter. 

How did Family Law attorneys get into this habit? Donôt 

know, except that it may have seemed cool or someone 

tossed it out as a throwaway idea at a seminar. Unless 

someone was actually giving tax advice, the warning was 

of no moment. Telling a client that their appointment was 

at 9:30 with Family Court Services required no such warn-

ing and yet there it was time after time, every lawyer worth 

his or her salt issued a Circular 230 warning. 

2. ñDonôt Dare Read this Letter or emailò aka the Inadvertent 

Disclosure Rule: This warning has taken on different forms 

over the years, but in essence it says ñIf I screw up and 

inadvertently send you an email or a letter that I was trying 

to send to my client or my co-counsel, you dare not read it 

or take advantage of me and you must, despite the over-

whelming temptation, immediately turn around and send 

the letter or email back to me without reading it or making 

copies of it. And donôt do any of the other things that you 

are strongly tempted to do and then call me and tell me you 

didnôt do any of those things. And for Godôs sake donôt call 

my client. (This last part is usually in the unwritten form).ò 

a. The origination of the warnings is a little less pre-

cise than the tax warnings that arose from a spe-

cific Memorandum. 

b. The warnings seem to have grown over a period 

of time from the concern that if there wasnôt a dire 

warning that the communication was privileged, 

the sender risked the possibility that the privilege 

might inadvertently be waived. There does not 

seem to be any one historical or hysterical starting 

point for the beginning of the dire warning era. 

3. Organizational Warnings: ñNothing said on this listserv 

can be used for any purpose and besides that we are not 

responsible for anything that is said herein and besides that 

we donôt authorize any of the postings to go to any unau-

thorized persons who might use them for any unauthorized 

purpose whatsoever.ò 

a. The concept of the listserv is, of course, of much 

more recent in origin than the letter or email warn-

ings in that the concept of listservs really only 

started in or about 1984 and the term ñlistservò 

was only trademarked in 1995. (Thus, even using 

the term for an email list is probably a TM viola-

tion). 

b. But, as email list software (Listserv, Maestro , and 

(Continued on page 8) 

T his is one judgeôs campaign to stamp out all warnings con-tained in emails, listservs, and most real letters.  However, 

reading this article may constitute Tax Advice, therefore any 

advice contained herein is not intended or written to be used for 

the purpose of avoiding penalties under the Internal Revenue 

Code, as set forth in Circular 230. Further, if it is tax advice, it 

cannot be used to promote, market or recommend any transac-

tion or matter discussed herein. You are SO warned (emphasis 

added for dramatic purposes). 

There are, at a minimum, three absolutely unnecessary warn-

ings issued by attorneys or by their servants the listservs, serv-

ing them. All this judge asks in this one-person tilt at the wind-

mill of warnings isðDONôT DO IT ANYMORE!   

 

1. Internal Revenue Service - Circular 230 ï Back in about 

2005, the Internal Revenue Service issued a lengthy bulle-

tin which set forth all of their rules for practice before the 

IRS. This is much like the California Barôs Rules of Pro-

fessional governing how you should practice and behave in 

representing taxpayers before the IRS.  Essentially, the IRS 

was telling tax advisers of all ilks they couldnôt issue tax 

opinion letters behind which a taxpayer could take cover in 

creating a tax dodge. Before Circular 230, the tax advisor 

would issue a sketchy letter telling his or her client that the 

plan ñseemedò to be deductible and that weasel word 

would give the client ñplausible deniabilityò in claiming 

tax benefits for his marginal plan and thus avoid civil and 

criminal penalties.  After Circular 230 became the gospel 

of tax practice, tax attorneys commenced issuing Circular 
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Judge Edward B. (Ned) Huntington is a 
retired San Diego Superior Court Judge 
who served more than half of his judi-
cial career as a Family Court Judge in 
San Diego and in North San Diego 
County. Prior to his appointment by 
Governor Wilson, Huntington practiced 
Family Law and Taxation for 28 years. 
As an attorney, he was California 
Board Certified in both Family Law and Tax Law.  To date 
the only lawyer double certified in those specific areas. 
He received his BS degree in Accounting from San Diego 
State, his JD degree from the University of California, 
Hasting College of Law and his LL.M. in Taxation from 
University of San Diegoôs Graduate Tax Program. He is a 
long time member of both the Family Law and Tax Sec-
tions of the Bar Association. In 1988 he was President of 
the San Diego County Bar Association and from 1991 to 
1994, he served on the California State Bar Board of 
Governors and chaired the Discipline Committee. He 
loves boating, family, yellow labs, fishing, skiing and golf-
ing. 



 

 

L-Soft) improved, so did the use of mail lists and 

list service communications. With the extended 

use of these services, it was inevitable that law-

yers and law firms would enter the picture sooner 

or later and thereafter the government would fol-

low. 

c. The real lawyers, of course, carried over their 

ñinadvertent disclosureò warnings because they 

simply couldnôt help themselves and for reasons 

only known to them, the tax lawyers saw fit to 

expand their Circular 230 warnings over to their 

emails; and so, even on a listserv, all lawyers 

seemed to incorporate all warnings into all emails, 

even if it were their third email in a ñstringò of 

emails on the same topic to the same people. Fam-

ily law attorneys did not wish to be left behind, so 

out came the warnings to all who shall read the 

listservs.  

d. The listservs themselves were stirred by all of the 

warnings occurring on their own listservs and they 

were thus compelled to issue their very own warn-

ings.  These warnings sometimes simply warned 

at the beginning of the ñstringò that there were 

dire consequences for violating their rules, but the 

warning was not attached to every new email in 

the string of emails. 

As a temperate person might surmise, the emails went from 

carrying valuable product to the many subscribers of their ser-

vices, to becoming unreadable slogs through mountains of me-

diocrity. When the new attorney asks where do I file a dissolu-

tion when my client lives in El Cajon and the answer is simply 

ñEl Cajonò and you have to read through four or five paragraph 

long warnings to even find the answer, it is simply too much of 

a bad thing. 

ððððððððððð 

CURES FOR THE ILLS 

ððððððððððð  

ñSo What are We to do Judge Nedley?ò I am so glad you 

asked, because the answer lies in the lawðñDONôT DO IT 

ANYMORE!ò Take the pledge with me: ñI will never again 

put a useless warning on another email to my fellow lawyers 

or to anyone else.ò And, listserv managers, you may take 

the same pledge as well. 

ñBut Judge, wonôt the IRS pursue me for writing letters that 

help the bad guys, and wonôt the other bigger lawyers make fun 

of me for not having a warning like the real lawyers?ò and 

ñWonôt we public service listservrs be taken advantage of by all 

those people using our service?ò 

ñNo!ò Here is why in short, easy-to-read sentences, that donôt 

actually constitute tax advice, but may contain some law, but 

mostly common sense. 

Get rid of Free-Floating Tax Advice ï The IRS, on June 12, 

2014, amended the Circular 230 that everyone cites in email 

warnings. The amendment specifically modifies the standards 

governing written noticeði.e., the often quoted, ñdire warn-

ing.ò Previously, Circular 230 provided a guideline for the law-

(Continued from page 7) yer or tax advisor that said you must advise your client: ñYou 

cannot use this letter as a cover to protect you from a risky tax 

position.ò That was Rule 10.35 of Circular 230. Rule 10.35 has 

been eliminatedðitôs gone. 

In its place they expanded Rule 10.37, which makes all writ-

ten tax advice subject to the same standard as set out in 10.37 

and says a written tax opinion must be based upon a reasonable 

interpretation of all of the facts and circumstances available. 

Without a statement of facts and circumstances, the opinion is 

of little value in protecting the taxpayer. 

Since the IRS has specifically removed the section requiring 

the Notice, it is NO LONGER REQUIRED; thus concluding 

that the IRS inclusion of the warning is actually an advisor 

opining on a tax consequence and therefore, the warning itself 

may constitute improper tax advice and make you a tax practi-

tioner. See Internal Revenue Bulletin 2012-27, which states 

such advice may well be misleading or improper. SO STOP 

DOING ITðDONôT STICK THAT WARNING IN THERE 

FOR ANY REASON BECAUSE THE WARNING MAY GET 

YOU IN TROUBLE. 

As I opened my first listserv email this very morning from 

one of our well-known and respected family law attorneys, it 

had TWO Circular 230 warnings and a Rico warning. The Cir-

cular 230 warning was repeated when he replied to the response 

and of course, the listserv had to get their two cents in and warn 

the world as well. 

Quit Worrying About the ñinadvertent disclosureò or the 

Rico warning ï The original theory for the warning was that if 

you didnôt publish a warning on your mail or email and sent it 

to the wrong person, the ñprivilegeò of the document would be 

lost. Although California has no specific rule on inadvertent 

disclosure, the Supreme Court made it clear in Rico v. 

Mitsubishi (2007) 42 Cal 4th 807, where counsel lost his pri-

vate notes regarding a meeting. The notes ended up in opposing 

counselôs possession and they were not labeled in any manner. 

They didnôt say privileged; they didnôt say return these at once, 

nothing, nada. On motion, the trial court and then the Supreme 

Court ruled that opposing counsel had made unethical use of 

the notes that came into his possession and counsel was dis-

qualified from the case. 

Later, in Clark v. Superior Court (2011) 196 CA 4th 37, the 

Court added more guidance on inadvertent disclosure when 

they disqualified the inadvertently possessing lawyers, finding 

it was clear the documents were not intended for them and they 

had an obligation NOT to review them more than discerning 

that they were not intended for disclosure.  Further, they had an 

affirmative obligation to undertake to return the documents to 

the rightful possessor. 

In other words, if the document is privileged and belongs to 

you, it remains privileged and subject to both ABA ethical rules 

and our own Supreme Court pronouncement. There is no need 

to plaster the warning on either your letter or your emails. The 

written warning adds absolutely nothing; it is simply verbiage 

that calls attention to the document.  STOP DOING IT - 

DONôT PUT THE WARNING ON EVERYTHING YOU 

OWN, IT SIMPLY SHOWS THAT YOU DONôT UNDER-

(Continued on page 9) 
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STAND EXISTING LAW. 

The Unforgiving Listservs ï The listservs are each their own 

Masters. Each listserv belongs to the organization that it serves, 

so this is an easy oneðlistservs, all you have to do is develop a 

ñuser agreementò which all users agree to before accessing or 

being permitted continued access to the forum. How can it be 

that simple? Because Congress actually did something and 

stepped into the field of listservs and bulletin boards to provide 

a somewhat of a safe harbor for the monitoring effort under the 

Communications Decency Act (CDA) of 1996 (47 USC Ä230 et. 

seq.) The CDA states that no provider or user of an interactive 

computer service shall be treated as a publisher or speaker of 

any information provided by another information provider. 

A couple of recent court decisions confirm that the CDA ap-

plies to any website operators that provide others with the abil-

ity to post content on their site. The CDA grants immunity to 

such providers for civil liability that was previously associated 

with monitoring the forum and with the removal of objectiona-

ble content. 

Therefore, if you have a user agreement, plus statutory law, 

plus case law all on your side protecting you, there is no longer 

any need to repeatedly assert those rules by inserting them into 

each and every letter published by a member and circulated to 

the entire forum. The warning may actually constitute the giv-

ing of legal advice. SO THE EASY ANSWER ISðSTOP DO-

ING IT LISTSERVSðyou are simply cluttering up your own 

well-meaning workspace. 

ððððððððððð 

SUMMARY 

ððððððððððð  

All of this isnôt simply to make an old retired judge happyð

although it surely will. It is to clean up your letters and emails 

and Listserv messages and make them readable. The IRS has 

revoked Ä230 that encouraged the warnings and has, in fact, 

warned against the warnings. The California Supreme Court, no 

less, has made it clear the law of the land is already what you 

were putting in your ñinadvertent disclosureò warnings. Finally, 

Congress has passed legislation that protects the listservs and 

has statutorily eliminated the need for clogging the pipelines of 

lawyerdom with inane repetitive warnings of no consequence to 

anyone of consequence. SO DO MAKE AN OLD JUDGE 

HAPPY AND NEVER PUT ANOTHER WARNING ON A 

LETTER, AN EMAIL OR MOST IMPORTANTLY, NEVER 

AGAIN PUT A WARNING OF ANY KIND IN THE 

LISTSERVS SO I CAN START TRYING TO READ THEM 

AGAIN. I now know that youôll all heed this heartfelt advice 

and I can once again rest easy having saved mankind. Bless you 

all. 

ððððððððððð 
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ððððððððððð  
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ððððððððððð 

ACTUAL VERBATIM WARNINGS 

ððððððððððð  

SDFLBA & SDCBA Fam. Law Section (They do appear to 

be the same) - About this message from the SDFLBA: You are 

receiving this email as a member of the SDFLBA.  This list 

serve is a service of the SDFLBA. The SDFLBA is not respon-

sible for and does not endorse the opinions, information, legal 

advice or guidance posted on SDFLBA list serve. Messages 

posted by individual list serve users do not represent the views 

of the SDFLBA. To report misuse of the SDFLBA list serve 

callé. This is a PRIVATE list for members of the SDFLBA. 

Do not forward messages or post confidential case or client data 

on this list serve. For a list of SDFLBA guidelines or to adjust 

your delivery settings, visit: http://sdflba.org/mailman/listinfo/

members 

Note: By replying to this message, you will be replying to 

the individual sender. Click Reply All to send your message to 

all members of the SDFLBA list serve. To send your own mes-

sage, send an email to members@sdflba.org. 

To unsubscribe from the SDFLBA list serve, visit http://

sdflba.org/mailman/listinfo/members. 

Private Attorney (dated 9/18/2014) 

Inadvertent Disclosure: The preceding email message may 

be confidential or protected by the attorney-client privilege. 

It is not intended for transmission to, or receipt by, any un-

authorized persons. If you have received this message in 

error, please (i) do not read it, (ii) reply to the sender that 

you received the message in error, and (iii) erase or destroy 

the message. Legal advice contained in the preceding mes-

sage is solely for the benefit of the client(s) represented by 

the Firm in the particular matter that is the subject of this 

message, and may not be relied upon by any other party. 

 

Internal Revenue Service regulations require that certain 

types of written advice include a disclaimer. To the extent 

the preceding message contains advice relating to a Federal 

tax issue, unless expressly stated otherwise the advice is not 

intended or written to be used, and it cannot be used by the 

recipient or any other taxpayer, for the purpose of avoiding 

Federal tax penalties, and was not written to support the 

promotion or marketing of any transaction or matter dis-

cussed herein. 
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ððððððððððð 

MARTIN DEPOSITION SERVICES LAUNCHES 

ONLINE LAW DIRECTORY 

NEW LAW DIRECTORY HELPS LAW FIRMS 

BOOST WEB PRESENCE 

ððððððððððð  

Malta, NY, January 13, 2015.  Martin Deposi-

tion Services, Inc., a niche business catering to 

the legal profession for 46 years, announced the 

launch of their new law directory; a boutique, 

online directory featuring Upstate NY legal pro-

fessionals.  The new service complements Mar-

tinôs suite of services available to the legal com-

munity. 

The new directory allows the legal community 

to capitalize on the companyôs top search engine 

ranking and high web traffic and allows the peo-

ple of Upstate NY to easily find trusted, local 

law professionals online with a curated list cate-

gorized by specialty.  The directory currently 

features sixteen specialties and close to 100 law 

firm listings.   

Donna L. Martin, founder of Martin Deposition 

Services said ñI am excited about the launch of 

our new directory.  There are small law firms 

that donôt have the time or resources to build a 

strong web presence and the directory is a cost 

effective way for them to be found on the inter-

net.ò   Individual lawyers or law firms can add a 

FREE listing or upgrade to a PRO listing for 

better exposure.  ñI am confident that the new 

law directory will become a valued go-to re-

source connecting people in need with the areaôs 

top legal professionals online.ò 

Martin Deposition Services has been doing 

business since 1968 offering court reporting ser-

vices.  Since then, the company has continually 

expanded and added services including high-

definition videoconferencing, tape transcription 

and virtual office solutions for businesses and 

now services a nationwide client base.  Martin 

added ñthe online law directory is a natural ex-

pansion of our business and another way we can 

add value to our clients in the legal community.ò  

Law firms interested in obtaining a listing can 

sign up on Martinôs Web site at http://

martindepo.com/add-a-firm.  To kick off the new 

venture, Martin is offering a buy 1 get 1 promo-

tion on PRO listings from January through 

March 2015. 

About Martin Deposition Services: 

Martin Deposition Services is located in Malta, 

NY and provides court reporting services, depo-

sition suites, video conferencing, conference 

room rentals and virtual office solutions.  The 

company can be found on the web at 

www.martindepo.com. 

ðððððïððððððððððð  

ððððððððððð 

DELORENZO LAW FIRM, LLP ANNOUNCES 

RICHARD H. WEISKOPF OF COUNSEL 

ððððððððððð  

The DeLorenzo Law Firm, LLP is pleased to 

announce that Richard H. Weiskopf, Esq., a resi-

dent Schenectady County attorney whose prac-

tice has been based in Albany County for the 

past fifteen years will be returning to the prac-

tice.  Attorney Weiskopf, who was a long-time 

partner of law-firm founder, Thomas E. De-

Lorenzo, will be joining the firm in an "of coun-

sel" capacity the 1st of January, 2015.  Attorney 

Weiskopf brings nearly 40 years of experience to 

the firm and his primary focus will be in the 

practice of commercial and personal Bankruptcy, 

and Matrimonial and Family Law.   Attorney 

Weiskopfôs practice includes consumer issues 

concerning personal and commercial bankruptcy 

(Chapter 7, 13 and 11), also well as Chapter 12, 

and Family Farm Bankruptcies.  Mr. Weiskopf 

practices Family Law in Supreme Court and 

Family Court in Schenectady County and in all 

surrounding Counties. This includes areas as far 

South as Delaware, Greene, and Columbia Coun-

ties, as well as the counties that are contiguous 

with Schenectady County.  Partners, Thomas E. 

DeLorenzo, Paul E. DeLorenzo, and Cory Ross 

Dalmata, along with associates Daniel P. Maloy 

and Matthew J. Simone all believe that Attorney 

Weiskopf will be a valuable addition to the firm 

in helping to serve the interests and needs of the 

clients of the firm.  To reach Mr. Weiskopf or 

any of the attorneys at the firm you may contact 

the main office number, (518) 374-8494 or find 

other contact information at www.delolaw.com .   

To reach Mr. Weiskopf directly you may con-

tact his direct line, which is (518) 374-8450, or 

he may be reached by email at 

rweiskopf@delolaw.com. 


